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MORRISON & FOERSTER LLP
250 W 55th St.
New York, NY 10019
Telephone: 212-468-8000
Facsimile: 212-468-7900
John A. Pintarelli
Erica J. Richards
Attorneys for Christopher Kennedy and Alexander
Lawrence in their capacities as Joint Official
Liquidators and Foreign Representatives of IIG
Global Trade Finance Fund Ltd. (in Official
Liquidation) and Joint Official Liquidators for IIG
Structured Trade Finance Fund Ltd. (in Official
Liquidation)
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re
IIG Trade Opportunities Fund N.V.,1
Debtor in a Foreign Proceeding.

:
:
:
:
:
:
:

Chapter 15
Case No. 20-10666 (MEW)

OBJECTION OF JOINT OFFICIAL LIQUIDATORS FOR
IIG GLOBAL TRADE FINANCE FUND LTD. (IN OFFICIAL LIQUIDATION) AND IIG
STRUCTURED TRADE FINANCE FUND LTD. (IN OFFICIAL LIQUIDATION)
TO EMERGENCY APPLICATION FOR ENTRY OF PROVISIONAL RELIEF
PURSUANT TO SECTIONS 1519 AND 105(a) OF THE BANKRUPTCY CODE
Christopher Kennedy and Alexander Lawson (collectively, the JOLs”), duly appointed joint
official liquidators and foreign representatives of IIG Global Trade Finance Fund Ltd. (in Official
Liquidation) (“GTFF”), a fund in liquidation in the Cayman Islands and a debtor in a chapter 15
proceeding currently pending before this Court (Case No. 20-10132 (MEW)), and duly appointed
joint official liquidators of IIG Structured Trade Finance Fund Ltd. (in Official Liquidation)
1

The last four digits of IIG TOF’s company number are (5220). IIG TOF’s registered office is Blenchiweg 23,
Curaçao.
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(“STFF” and, together with GTFF, the “Trade Finance Funds”), also a fund in liquidation in the
Cayman Islands, respectfully submit this objection (the “Objection”) to the Emergency Application
for Entry of Provisional Relief Pursuant to Sections 1519 and 105(a) of the Bankruptcy Code [Dkt.
No. 6] (the “Provisional Application”)2 filed on behalf of Ms. V. P. Maria LLM (the “Trustee”),
in her capacity as court-appointed bankruptcy trustee of IIG Trade Opportunities Fund N.V. (“IIG
TOF”). In support of the Objection, the Trade Finance Funds Liquidators state as follows:
BACKGROUND
1.

GTFF and STFF were both formerly registered with and regulated by the Cayman

Islands Monetary Authority (“CIMA”) as a mutual fund. The International Investment Group
L.L.C. (“IIG”), a New Jersey investment advisory company headquartered in New York, New
York, served as the Trade Finance Funds’ investment advisor.
2.

In July 2018, the Trade Finance Funds’ boards of directors adopted resolutions

approving the making of a loan by GTFF and STFF to another affiliate of IIG, TOF Cayman SPV
(“TOF Cayman”) of up to $16 million (the “TOF Cayman Loan”) memorialized in a note (the
“TOF Cayman Note”). (A copy of the TOF Cayman Note is attached hereto as Exhibit A.) The
TOF Cayman Loan was to be supported by a security agreement between TOF Cayman, as
borrower, and the Trade Finance Funds, as lenders (the “Security Agreement”). (A copy of the
Security Agreement is attached hereto as Exhibit B.) In addition, IIG TOF, the debtor in the instant
proceeding, guaranteed the TOF Cayman Loan pursuant to a Guarantee Agreement dated July 17,
2018 (the “Guarantee”). (A copy of the Guarantee is attached hereto as Exhibit C.)
3.

On September 3, 2019, IIG TOF was declared bankrupt by the Court of Appeal,

Curaçao, and the Trustee was appointed as bankruptcy trustee and foreign representative in IIG
2
Capitalized terms used and not otherwise defined herein have the meanings ascribed to them in the Provisional
Application.

2
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TOF’s liquidation proceeding (the “Curaçao Liquidation”) currently pending before the Court of
First Instance of Curaçao (the “Curaçao Court”). See Provisional Application at 1.
4.

On September 22, 2019, the directors of STFF passed a resolution appointing Arthur

G. Jakoby (the “STFF Interim Liquidator”) as interim liquidator with the authority to take actions
to maximize the value of the company’s assets until such time as official liquidators were
appointed.
5.

On October 23, 2019, the Grand Court of the Cayman Islands (the “Grand Court”)

made a winding up order (cause no. FSD 160 of 2019 (RPJ)) granting a creditor’s petition seeking
the winding-up of GTFF and appointing the JOLs as joint official liquidators for GTFF.
6.

On November 21, 2019, the U.S. Securities and Exchange Commission (the “SEC”)

filed a complaint against IIG (the “SEC Complaint”), commencing a case captioned SEC v.
International Investment Group, LLC, No. 1:19-cv-10796 (S.D.N.Y. Nov. 21, 2019) (the “SEC
Litigation”).
7.

The SEC Complaint alleged that IIG has perpetrated a string of frauds intended to

cover up tens of millions of dollars in losses and keep its investment advisory business afloat.
Among other things, the SEC Complaint alleged that, beginning in or about 2007, IIG engaged in a
practice of hiding losses in the portfolio of TOF Curaçao by overvaluing troubled loans and
replacing defaulted loans with fake “performing” loan assets. When it was necessary to create
liquidity, including to meet redemption requests, IIG would sell the overvalued and/or fictitious
loans to new investors, including, ultimately, to GTFF and STFF, and use the proceeds to generate
the necessary liquidity required to pay off earlier investors. The SEC Complaint asserted that IIG is
liable for violating Sections 206(1) and 206(2) of the Investment Advisers Act of 1940 (“Advisers

3
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Act”); Section 10(b) of the Securities Exchange Act of 1934 (“Exchange Act”) and Rule 10b-5
thereunder; and Section 17(a) of the Securities Act of 1933 (“Securities Act”).
8.

On November 26, 2019, the District Court entered an order with the consent of IIG

(the “SEC Order”), which provided for, among other relief, (a) an asset freeze, (b) a permanent
injunction restraining IIG from engaging in further violations of the Advisors Act, Exchange Act
and Securities Act, (c) disgorgement by IIG of its ill-gotten gains, together with prejudgment
interest thereon, and (d) payment by IIG of civil monetary penalties. (A copy of the SEC Order is
attached to the Declaration of Valerie P. Maria in Support of the Verified Petition Under Chapter
15 for Recognition of a Foreign Main Proceeding and Related Relief and Emergency Application
for Provisional Relief [Dkt. No. 3] (the “Trustee Declaration”) as Exhibit E.) Notably, the SEC
Order carves out actions taken by the Trade Finance Funds Liquidators and other liquidators
appointed or to be appointed over funds previously managed by IIG (including the Trade Finance
Funds) from the scope of the asset freeze. See SEC Order at p. 5.
9.

On November 26, 2019, the JOLs and STFF Interim Liquidator sent (a) a notice of

nonpayment to TOF Cayman, and (b) a demand for payment to IIG TOF under the Guarantee (each,
a “Payment Demand”). (Copies of the Payment Demands are attached hereto as Exhibit D.)
10.

On December 4, 2019, by order of the Supervisory Judge overseeing IIG TOF’s

Curaçao Liquidation, local Curaçao counsel for GTFF and STFF was added as a member to IIG
TOF’s preliminary creditor’s committee.
11.

On December 27, 2019, the Trade Finance Funds, acting through the JOLs and STFF

Interim Liquidator filed a motion for summary judgment in lieu of complaint (the “§ 3213 Motion”)
commencing an action against IIG TOF in the New York Supreme Court for the County of New
York, Commercial Division, [No. 657724/2019] (the “Trade Finance Funds Litigation”), seeking

4
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entry of a judgment pursuant to New York Civil Practice Law and Rules (“CPLR”) § 3213
liquidating GTFF and STFF’s claims against IIG TOF pursuant to its Guarantee of the TOF
Cayman Loan. (A copy of the § 3213 Motion and Summons is attached as Exhibit E hereto; a copy
of the Memorandum of Law in Support of the § 3213 Motion is attached to the Trustee Declaration
as Exhibit G.) Critically, the § 3213 Motion does not seek to execute against any assets of IIG TOF.
12.

On January 31, 2020, the Grand Court made a winding up order (cause no. FSD 240

of 2019 (NJS)) granting a creditor’s petition seeking the winding-up of STFF and appointing the
JOLs as joint official liquidators for STFF.
13.

On March 2, 2020, the Trustee filed a petition with this Court seeking recognition of

the Curaçao Liquidation as a foreign main proceeding under chapter 15 of the Bankruptcy Code (the
“IIG TOF Petition”). [Dkt. No. 1]. In addition, the Trustee filed the Provisional Application,
seeking, among other relief, a stay of the Trade Finance Funds Litigation. See Provisional
Application at 2.
OBJECTION
14.

The Trustee seeks entry of an order granting a provisional stay of the Trade Finance

Funds Litigation entered before a recognition order has been entered. In the gap between the
application for recognition and the granting of recognition, courts are authorized under section 1519
to grant provisional relief, consistent with the usual injunction standards requiring a showing of
irreparable harm and either a likelihood of success on the merits or a balance of hardships. 11
U.S.C. § 1519(e). See, also, In re Beechwood RE, No. 19-11560 (MG), 2019 WL 302283, at *2
(Bankr. S.D.N.Y. July 10, 2019); In re Qimonda AG, No. 09-14766, 2009 WL 2210771 (Bankr.
E.D. Va. July 16, 2009). In addition, section 1522 provides that the court may grant relief under
section 1519 or 1521 “only if the interests of the creditors and other interested entities, including the
debtor, are sufficiently protected.” 11 U.S.C. § 1522(a). Although courts have wide latitude to
5
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mold provisional relief under section 1519, such relief should not be granted here with respect to the
Trade Finance Funds Litigation because: (a) the Trustee cannot make the showing that such relief
“is urgently needed to protect the assets of the debtor or the interests of the creditors” required
under § 1519 (a); (b) it does not meet the injunctive standards applicable under § 1519(e); and (c) it
would harm the interests of IIG TOF’s creditors, the Trade Finance Funds, in violation of § 1522(a).
15.

As an initial matter, the Trustee cannot make the requisite showing that such relief

“is urgently needed to protect the assets of the debtor or the interests of the creditors” because no
assets of IIG TOF are at risk in the Trade Finance Funds Litigation. The § 3213 Motion seeks
nothing more than entry of a summary judgment pursuant to CPLR § 3213 in favor of the Trade
Finance Funds against IIG TOF in the amount of $14,339,479.97, plus interest and other expenses
due under the terms of the TOF Cayman Note, the Guarantee, and the Security Agreement. See
§ 3213 Motion at 14. The § 3213 Motion only seeks to liquidate the Trade Finance Funds’ claims
against IIG TOF—it does not seek to enforce that judgment against any assets of IIG TOF. Rather
than interfering with the Trustee’s efforts to administer the IIG TOF liquidation, entry of a summary
judgment fixing the amount of the Trade Finance Funds’ claim against IIG TOF will serve to
streamline the administration of that case.
16.

Second, the Trustee does not meet the standards for injunctive relief here. As noted

in the Provisional Application, the Second Circuit applies a four factor test when considering
whether to grant injunctive relief in chapter 15 actions: whether (a) there is a likelihood of success
on the merits; (b) there is an imminent threat of irreparable harm to the debtor’s assets in the
absence of provision relief; (c) the balance of harms tips in favor of the moving party; and (d) the
public interest weighs in favor of an injunction. In re Lyondell Chem. Co., 402 B.R. 571, 588
(Bankr. S.D.N.Y. 2009). Putting aside the first factor, which will be the subject of a full hearing

6
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conducted following regular notice, the other three factors all weigh against injunctive relief. As
noted above, the Trade Finance Funds are not seeking to execute against any of IIG TOF’s assets
under the pending litigation. Moreover, contrary to the Trustee’s assertions, IIG TOF and its
creditors will not be harmed if the Trustee is required to defend the Trade Finance Fund Litigation
in advance of recognition.
17.

By the Provisional Application, the Trustee suggests that a stay is appropriate

because IIG TOF is being sued in the Trade Finance Funds Litigation “on an expedited basis” and
she has not had a “meaningful opportunity to investigate the propriety of the claims alleged.” See
Provisional Application at 1-2. This argument is without merit. As an initial matter, the Trade
Finance Funds delivered the Payment Demand to IIG TOF more than three months ago, so the
Trustee has had ample time to investigate the basis for the demand. In addition, the Trustee’s
response to the § 3213 Motion was initially due on February 7, 2020, but was extended to the
current deadline of March 7, 2020 upon the consent of the Trade Finance Funds. See Trustee
Declaration, Exhibit I. The Provisional Application is a transparent attempt to further delay those
proceedings without cause.
18.

Moreover, the Trustee’s contention that she should be granted additional time to

investigate the claim (and, impliedly, raise some equitable defense to it) rings hollow, because any
such investigation would be pointless. Under the plain terms of the Guarantee, IIG TOF is
precluded from invoking any affirmative defenses or counterclaims and STFF and GTFF are
entitled to liquidate their claims under the Guarantee without further delay. The Guarantee is, on its
face, expressly absolute and unconditional and explicitly waives any defenses. See Guarantee at
§ 2.01(a) (“The Guarantor irrevocably, absolutely and unconditionally guarantees to the Lender (as
principal obligor under this Agreement and not merely as surety) the due and punctual payment of

7
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the outstanding principal amount of the Loan made by the Lender to the Borrower (the
“Guaranteed Obligations”) when due, whether at stated maturity, upon acceleration or
otherwise.”); id. at § 2.01(b) (“If and whenever the Borrower shall default in the payment of the
Guaranteed Obligations or any part thereof, whether at stated maturity, upon acceleration or
otherwise, the Guarantor undertakes with the Lender that, immediately upon first demand by the
Lender, it will pay to the Lender, no later than ten (10) days following demand from the Lender, the
then due amount of the Guaranteed Obligations, in U.S. Dollars, and otherwise in the same manner
in all respects as the Guaranteed Obligations are required to be paid by the Borrower pursuant to the
terms of the Note.”); id. at § 3.01 (“The Guarantor’s obligations under this Agreement shall not be
discharged, affected or impaired by any act, omission, circumstance (other than complete payment
of the Guaranteed Obligations), matter or thing which, but for this provision, would reduce, release
or prejudice any of the obligations of the Guarantor under this Agreement or which might otherwise
constitute a legal or equitable discharge or defense of a surety or a guarantor. . . .”). New York
courts consistently enforce “[g]uaranties that contain language obligating the guarantor to payment
without recourse to any defenses or counterclaims, i.e., guaranties that are ‘absolute and
unconditional.’” Cooperatieve Centrale Raiffeisen-Boerenleenbank, B.A. v. Navarro, 25 N.Y.3d
485, 493 (2015) (collecting cases).
19.

Finally, there is nothing unfair about the expedited timeline imposed on the Trustee

for responding to the § 3213 Motion (which, as noted above, has already been extended). Indeed,
the purpose of CPLR § 3213 is “to provide quick relief on documentary claims so presumptively
meritorious that a formal complaint is superfluous, and even the delay incident upon waiting for an
answer and then moving for summary judgment is needless.” Cooperatieve Centrale RaiffeisenBoerenleenbank, B.A., 25 N.Y.3d at 491-92 (internal quotation marks and citation omitted). Courts

8
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routinely deem unconditional guaranties as “instrument[s] for the payment of ‘money only’” within
the purview of CPLR § 3213 and, therefore, subject to resolution consistent with the statute. Id.
(collecting cases).
20.

In contrast, a stay of the Trade Finance Funds Litigation would work significant

harm upon creditors of IIG TOF, and is not in the public interest. If the requested relief is granted,
IIG TOF will not be required to respond to the Trade Finance Funds Litigation, which will be fully
briefed by next week. The Trustee and her counsel have been in possession of the § 3213 Motion
and related papers for more than two months. The Trustee argues that she has precious few
resources to file a response, yet wants to spend significant time (and resources) to investigate the
claims asserted against IIG in the SEC Complaint despite IIG TOF being the beneficiary of these
questionable investments IIG made with the Trade Finance Funds’ capital. Further, the Trustee
states that she wants to analyze potential equitable defenses to the § 3213 Motion despite IIG TOF
having waived any such defenses under the Guarantee. Under Curaçao law, the Trustee is the initial
arbiter of the validity of claims submitted against IIG TOF. The Trustee is a Curaçao lawyer, not
admitted to practice law in New York, and, as such, would be relying on the advice of her U.S.
counsel in adjudicating GTFF’s and STFF’s claims under the Guarantee. Upon advice from U.S.
counsel, the Trustee could reject the Trade Finance Funds’ claims on account of the (unconditional
and absolute) Guarantee and the JOLs will be forced to appeal the issue in Curaçao at significant
cost. Such an outcome would be inequitable in light of the fact that the Guarantee is governed by
New York law (see Guarantee § 6.06), the parties submitted to the jurisdiction of the New York
courts, and New York courts have a strong interest in ensuring that New York law is applied to
enforce the bargained-for rights under that instrument correctly and in a timely manner. That is best
accomplished by allowing a New York court to rule on the § 3213 Motion now, rather than

9
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permitting an individual who is not admitted to practice New York law rule on the claim at some
point in the indefinite future.
21.

Finally, the Provisional Application cites a number of cases that it contends establish

that the relief requested here is routine. See Provisional Application at ¶ 55. However, of the
sixteen cited orders granting provisional relief, only the order in In re Compania Mexicana de
Aviation S.A. de C.V. was contested.3 No. 10-14182 (MG) (Bankr. S.D.N.Y. Aug. 5, 2010), ECF
No. 140. (A copy of that order is attached hereto as Exhibit F.) In that case, the order entered by
the court expressly carved out from the scope of the injunctive relief actions by various objecting
parties to enforce their rights under agreements between the parties, including the ability of a
secured lender to exercise rights and remedies against the debtor’s U.S.-based assets under loan and
related security agreements. Id. at ¶13. As in Compania Mexicana, the Court should reject any
attempt by the Trustee to curtail the Trade Finance Funds’ contractual and legal right to fix their
claims against IIG TOF in advance of entry of an order recognizing the Curaçao Liquidation as a
foreign main proceeding.
WHEREFORE, the JOLs respectfully request that the Court deny the Provisional
Application to the extent it seeks to impose a stay of the Trade Finance Funds Litigation.
[Remainder of page intentionally left blank]

3
In the other cases cited by the Trustee, the only filed responses to any of the motions seeking provisional relief in the
case were reservations of rights, including a reservation of rights filed by an indenture trustee noting that it filed the
reservation of rights in the absence of direction and indemnification from the holders of the notes. In re Tervita Corp.,
No. 16-12920 (MEW) (Bankr. S.D.N.Y. Oct. 19, 2016), ECF No. 11. See also In re SIFCO S.A., No. 14-11179 (MKV)
(Bankr. S.D.N.Y. May 2, 2014), ECF Nos. 15, 16 (reservations of rights filed by ad hoc committee of senior
noteholders and indenture trustee).

10
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Dated: March 3, 2020
New York, New York
Respectfully submitted,
/s/ John A. Pintarelli
John A. Pintarelli
Erica J. Richards
MORRISON & FOERSTER LLP
250 W. 55th St.
New York, New York 10019
Telephone: (212) 468-8000
Facsimile: (212) 468-7900
Attorneys for Christopher Kennedy and Alexander
Lawrence in their capacities as Joint Official
Liquidators and Foreign Representatives of IIG Global
Trade Finance Fund Ltd. (in Official Liquidation) and
Joint Official Liquidators for IIG Structured Trade
Finance Fund Ltd. (in Official Liquidation)
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SECURITY AGREEMENT
SECURITY AGREEMENT, made as of the 17th day of July, 2018, by and among TOF
CAYMAN SPV, an exempted company incorporated and existing under the laws of the
Cayman Islands, having an address at c/o Trident Trust Company (Cayman) Limited, P.O. Box
847, One Capital Place, Shedden Road, George Town, Grand Cayman, Cayman Islands
(“Borrower”); and IIG GLOBAL TRADE FINANCE FUND LTD. and IIG STRUCTURED
TRADE FINANCE FUND LTD., each an exempted company incorporated under the laws of the
Cayman Islands, and each having an address at c/o Maples Corporate Services Limited, P.O. Box
309, Ugland House, Grand Cayman KY1-1104, Cayman Islands (individually and collectively,
the “Lender”);
WITNESSETH:
WHEREAS, contemporaneously herewith, Lender is making a loan to Borrower (the
“Loan”), which Loan is evidenced by that certain Promissory Note dated the date hereof (as the
same may be amended, modified, amended and restated or supplemented from time to time, the
“Note”) executed by Borrower and payable to Lender in the principal amount of Sixteen Million
United States Dollars (US$16,000,000); and
WHEREAS, it is a condition precedent to Lender making the Loan to Borrower that
Borrower execute and deliver this Agreement to Lender;
NOW, THEREFORE, the parties hereto hereby agree as follows:
Section 1.

Loan.

Borrower hereby acknowledges receipt of the proceeds of the Loan.
Section 2.

Note.

The obligation of Borrower to repay the Loan and the interest to accrue thereon is
evidenced by the Note.
Section 3.

Use of Proceeds.

Borrower shall use the proceeds of the Loan solely: (a) to repay the balance of the loan
and related obligations of Borrower owed to Inter-American Development Bank (“IDB”), and
(b) for fees and expenses incurred by Lender in connection with the Loan; and for no other
purpose whatsoever. Borrower hereby authorizes Lender to pay the proceeds of the Loan
directly to IDB in accordance with its pay-off letter.
Section 4.

Collateral

(a)
Security Interest. To secure the due payment and performance by Borrower of all
indebtedness and other liabilities and obligations, whether now existing or hereafter arising, of

35506962v3
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Borrower to Lender, under, arising out of or in any way connected with the the Note, this
Agreement, and all agreements, instruments and other documents executed and/or delivered in
connection herewith or therewith (this Agreement, the Note and such other agreements,
instruments and documents (as the same may be amended, modified, amended and restated or
supplemented from time to time), are sometimes hereinafter referred to collectively as the “Loan
Documents”), the Loan, joint, several or otherwise, whether now existing or hereafter arising (all
hereinafter referred to collectively as the “Obligations”), Borrower hereby grants to Lender and
pledges, hypothecates, transfers and sets over to Lender, a first priority perfected lien on and
security interest in and to and pledge of all of the following properties, assets and rights of
Borrower, wherever located, whether now owned or hereafter acquired or arising and all
proceeds and products thereof (all being hereinafter collectively referred to as the “Collateral”):
all personal property and fixtures of Borrower of every kind and nature, including, without
limitation all goods (including, without limitation, all inventory, equipment and any accessions
and additions thereto), instruments (including, without limitation, all promissory notes),
documents, accounts (including, without limitation, all health-care-insurance receivables), chattel
paper (whether tangible or electronic), deposit accounts, securities accounts, letter-of-credit
rights (whether or not the letter of credit is evidenced by a writing), commercial tort claims,
securities and all other investment property, supporting obligations, any other contract rights or
rights to the payment of money, all patents, trademarks and other intellectual property, all
general intangibles (including, without limitation, all payment intangibles), all insurance claims,
all loans, investments, equity securities, and all payments thereon or with respect thereto and all
contracts to purchase, commitment letters, confirmations and due bills relating to any loans,
investments or equity securities, the accounts and all cash and financial assets credited thereto
and all income from the investment of funds therein, any hedging agreement and any payments
from time to time due thereunder, all loan documents, security documents or other agreements
relating to any of the foregoing (including, without limitation, all loans, advances and financial
accommodations made to third parties, all collections, rights in any property or other assets
designated and pledged as collateral to secure repayment of a loan, advance or other financial
accommodation, including, without limitation, to the extent provided for in the relevant
underlying instruments or agreement, a pledge of the stock, membership or other ownership
interests in the related obligor and all proceeds from any sale or other disposition of such
property or other assets, all records relating to any of the foregoing, all accounts, accessions,
profits, income, benefits, proceeds, substitutions and replacements, whether voluntary or
involuntary, of and to any of the property of the Borrower described in the preceding clauses,
and all proceeds of the foregoing. Borrower hereby assigns to Lender as further security for the
payment and performance of all of the Obligations, all its right, title and interest in and to all of
Borrower’s securities, property, cash, cash accounts, remittances and deposits now or hereafter in
the possession of or on deposit at or in Lender. All terms used in this Agreement which are
defined in the Uniform Commercial Code, shall have the meaning given to such term therein.
(b)
Authorization to File Financing Statements. Borrower hereby irrevocably
authorizes Lender at any time and from time to time to file in any filing office in any Uniform
Commercial Code jurisdiction any initial financing statements, fixture filings and amendments
thereto. Borrower also ratifies its authorization for Lender to have filed in any Uniform
Commercial Code jurisdiction any like initial financing statements or amendments thereto if filed
prior to the date hereof.

-235506962v3
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(c)
Other Actions. To further the attachment, perfection and first priority of, and the
ability of Lender to enforce, Lender’s security interest in the Collateral, and without limiting
Borrower’s other obligations contained in this Agreement, Borrower agrees, in each case at
Borrower’s expense, to take the following actions with respect to the following Collateral:
(i)
Promissory Notes and Tangible Chattel Paper. If Borrower shall at any
time hold or acquire any promissory notes or tangible chattel paper, Borrower shall forthwith
endorse, assign and deliver the same to Lender, accompanied by such instruments of transfer or
assignment duly executed in blank as Lender may from time to time specify.
(ii)
Deposit Accounts. For each deposit account that Borrower at any time
opens or maintains, Borrower shall, at Lender’s request and option, cause the depositary bank at
which such deposit account(s) are located, to execute and deliver to and for the benefit of
Lender, a deposit account control agreement(s) among such bank, Borrower and Lender, which
shall be in form and substance satisfactory to Lender. Borrower shall take such actions and
cause such agreements and documents to be executed and delivered as shall be necessary or
otherwise required by Lender, in order to perfect Lender’s security interest in such deposit
accounts and all cash, instruments and other items on deposit therein.
(iii) Investment Property. If Borrower shall at any time hold or acquire any
certificated securities, Borrower shall forthwith endorse, assign and deliver the same to Lender,
accompanied by such instruments of transfer or assignment duly executed in blank as Lender
may from time to time specify. If any securities now or hereafter acquired by Borrower are
uncertificated and are issued to Borrower or its nominee directly by the issuer thereof, Borrower
shall immediately notify Lender thereof and, at Lender’s request and option, pursuant to an
agreement in form and substance satisfactory to Lender, either: (i) cause the issuer to agree to
comply with instructions from Lender as to such securities, without further consent of Borrower
or such nominee, or (ii) arrange for Lender to become the registered owner of the securities. If
any securities, whether certificated or uncertificated, or other investment property now or
hereafter acquired by Borrower are held by Borrower or its nominee through a securities
intermediary or commodity intermediary, Borrower shall immediately notify Lender thereof and,
at Lender’s request and option, pursuant to an agreement in form and substance satisfactory to
Lender, either: (i) cause such securities intermediary or (as the case may be) commodity
intermediary to agree to comply with entitlement orders or other instructions from Lender to
such securities intermediary as to such securities or other investment property, or (as the case
may be) to apply any value distributed on account of any commodity contract as directed by
Lender to such commodity intermediary, in each case without further consent of Borrower or
such nominee, or (ii) in the case of financial assets or other investment property held through a
securities intermediary, arrange for Lender to become the entitlement holder with respect to such
investment property, with Borrower being permitted, only with the consent of Lender, to exercise
rights to withdraw or otherwise deal with such investment property. The provisions of this
paragraph shall not apply to any financial assets credited to a securities account for which Lender
is the securities intermediary.
(iv)
Collateral in the Possession of a Bailee. If any Collateral is at any time in
the possession of a bailee, Borrower shall promptly notify Lender thereof and, at Lender’s
request and option, shall promptly obtain an acknowledgement from the bailee, in form and
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substance satisfactory to Lender, that the bailee holds such Collateral for the benefit of Lender,
and that such bailee agrees to comply, without further consent of Borrower, with instructions
from Lender as to such Collateral.
(v)
Electronic Chattel Paper and Transferable Records. If Borrower at any
time holds or acquires an interest in any electronic chattel paper or any “transferable record,” as
that term is defined in §201 of the federal Electronic Signatures in Global and National
Commerce Act, or in §16 of the Uniform Electronic Transactions Act as in effect in any relevant
jurisdiction, Borrower shall promptly notify Lender thereof and, at the request and option of
Lender, shall take such action as Lender may reasonably request to vest in Lender control, under
§9-105 of the Uniform Commercial Code, of such electronic chattel paper or control under §201
of the federal Electronic Signatures in Global and National Commerce Act or, as the case may
be, 516 of the Uniform Electronic Transactions Act, as so in effect in such jurisdiction, of such
transferable record.
(vi)
Letter-of-Credit Rights. If Borrower is at any time a beneficiary under a
letter of credit, Borrower shall promptly notify Lender thereof and, at the request and option of
Lender, Borrower shall, pursuant to an agreement in form and substance satisfactory to Lender,
either: (i) arrange for the issuer and any confirmer or other nominated person of such letter of
credit to consent to an assignment to Lender of the proceeds of the letter of credit, or (ii) arrange
for Lender to become the transferee beneficiary of the letter of credit, with Lender agreeing, in
each case, that the proceeds of the letter of credit are to be applied as provided in this Agreement.
(vii) Commercial Tort Claim. If Borrower shall at any time hold or acquire a
commercial tort claim, Borrower shall immediately notify Lender in a writing signed by
Borrower of the particulars thereof and grant to Lender in such writing a security interest therein
and in the proceeds thereof, all upon the terms of this Agreement, with such writing to be in form
and substance satisfactory to Lender.
(viii) Other Actions as to Any and All Collateral. Borrower further agrees, at
the request and option of Lender, to take any and all other actions Lender may determine to be
necessary or useful for the attachment, perfection and first priority of, and the ability of Lender
to enforce, Lender’s security interest in any and all of the Collateral, including, without
limitation: (i) executing, delivering and, where appropriate, filing financing statements and
amendments relating thereto under the Uniform Commercial Code, to the extent, if any, that
Borrower’s signature thereon is required therefor, (ii) causing Lender’s name to be noted as
secured party on any certificate of title for a titled good if such notation is a condition to
attachment, perfection or priority of, or ability of Lender to enforce, Lender’s security interest in
such Collateral, (iii) complying with any provision of any statute, regulation or treaty of the
United States as to any Collateral if compliance with such provision is a condition to attachment,
perfection or priority of, or ability of Lender to enforce, Lender’s security interest in such
Collateral, (iv) obtaining governmental and other third party waivers, consents and approvals in
form and substance satisfactory to Secured Party, including, without limitation, any consent of
any licensor, lessor or other person obligated on Collateral, (v) obtaining waivers from
mortgagees and landlords in form and substance satisfactory to Lender and (vi) taking all actions
under any earlier versions of the Uniform Commercial Code or under any other law, as
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reasonably determined by Lender to be applicable in any relevant Uniform Commercial Code or
other jurisdiction, including any foreign jurisdiction.
(d)
Location Of Collateral. Borrower warrants and covenants that it keeps and will
keep the Collateral at the location set forth in the opening of this Agreement.
(e)
Lender’s Payment Of Claims Asserted Against The Collateral. Lender may, but
shall have no obligation to, pay, acquire, discharge and/or accept an assignment of any security
interest, lien, claim or encumbrance asserted by any person against the Collateral, provided,
however, that Lender shall first give Borrower written notice of Lender’s intent to do the same,
and Borrower does not, within ten (10) days after such notice, pay such claim and/or obtain to
Lender’s reasonable satisfaction the release of the security interests, liens, claims or
encumbrances to which such notice relates. All sums paid by Lender in respect thereof and all
costs, fees and expenses, including reasonable attorneys’ fees, court costs, expenses and other
charges relating thereto, which are incurred by Lender on account thereof, shall be payable, on
demand, by Borrower to Lender and shall be additional Obligations hereunder secured by the
Collateral.
Section 5.

Representations And Warranties.

Borrower represents and warrants the following to and in favor of Lender:
(a)
Borrower is an exempted company duly incorporated and existing under the
laws of the Cayman Islands, and is duly authorized to do business and in good standing
wherever the ownership of its property or the conduct of its business requires such authorization.
(b)
Borrower has the right and power and is duly authorized and empowered to enter
into, execute, deliver and perform this Agreement, the other Loan Documents and any other
agreement or instrument referred to herein, and this Agreement, the other Loan Documents and
all such other agreements and instruments are valid and binding upon and enforceable against
Borrower in accordance with their respective terms. Borrower has taken all action required to
authorize the execution, delivery and performance of this Agreement, the other Loan Documents
and all other agreements or documents required hereunder and the transactions contemplated
hereby.
(c)
The execution, delivery and/or performance by Borrower of this Agreement, the
other Loan Documents and any other agreement or instrument referred to herein shall not, by the
lapse of time, the giving of notice or otherwise, constitute a violation of, or result in the breach of
or accelerate or permit the acceleration of the performance required by the terms of any
applicable law, rule or regulation of any governmental body, or any provision contained in
Borrower’s certificate of incorporation, by-laws or other organizational document or contained in
any agreement, instrument or document to which Borrower is now a party or by which it or its
assets are bound, or result in the creation of any claim, lien, charge or encumbrance upon any of
the property or assets of Borrower (except those granted to Lender pursuant hereto). No consent,
approval, authorization or declaration of, designation by or filing with any governmental
authority or other person or entity on the part of Borrower is required in connection with the
valid execution, delivery or performance of this Agreement, the other Loan Documents and the
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consummation of the transactions contemplated hereby or thereby, except as have been obtained
prior to the date hereof or are necessary to perfect Lender’s security interest in the Collateral.
(d)
Borrower has good, indefeasible and merchantable title to and ownership of the
Collateral, free and clear of all liens, claims, security interests and encumbrances, except those of
Lender.
(e)
Borrower is not in violation of any applicable law, statute, regulation or ordinance
of any governmental entity or authority, including, without limitation, the United States of
America, any state, city, town, municipality, county or of any other jurisdiction, or of any agency
thereof, which could in any respect materially and adversely affect the Collateral or Borrower’s
business, property, assets, operations or condition, financial or otherwise.
(f)
Borrower is not in default in any material respect with respect to any indenture,
loan agreement, mortgage, lease, deed or other similar agreement relating to the borrowing of
monies to which Borrower is a party, or by which Borrower or Borrower’s assets may be bound.
(g)
Borrower has delivered to Lender Borrower’s financial statements as part of
Lender’s credit review (the “Financial Statements”). Such Financial Statements have been
prepared in accordance with generally accepted accounting principles consistently applied and
fully and fairly present the assets, liabilities and financial condition of Borrower as of the
respective dates thereof and for the periods covered thereby; there are no omissions of other facts
or circumstances which are or may be material and there has been no material adverse change in
the financial condition of Borrower or its shareholders since the date of such Financial
Statements.
(h)
There are no actions or proceedings which are pending or threatened in any court
or before any governmental agency or instrumentality against Borrower, its assets, or the
Collateral, which may materially adversely affect Borrower or the Collateral.
(i)
Borrower has filed or has obtained extensions for the filing of all federal, state
and local tax returns and other reports it is required by law to file and has paid all taxes,
assessments and charges reflected thereon that are due and payable and has reserved funds or
made adequate provision for the payment of such taxes, assessments and charges accruing but
not yet payable.
(j)
The security interest granted by Borrower to Lender in the Collateral constitutes a
valid first perfected lien on and security interest in the Collateral.
(k)
No representation or warranty by Borrower contained herein or in any certificate
or other document furnished by Borrower pursuant hereto, in connection with the transactions
contemplated hereby, contains any untrue statement of material fact, or omits to state a material
fact necessary to make it not misleading, or necessary to provide Lender with proper information
as to Borrower and Borrower’s affairs.
(l)
All representations and warranties of Borrower are true at the time of Borrower’s
execution of this Agreement and shall survive the execution, delivery and acceptance hereof and
shall be deemed remade and shall be true and correct as of the date the Loan is made.
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Covenants Of Borrower.

Borrower covenants that:
(a)
Preservation of Corporate Existence. Borrower will preserve and maintain its
corporate or other entity existence and good standing in each state where it conducts business.
Borrower shall not merge or consolidate with or into any other person or entity (a “Person”) or
liquidate or wind down its business, or enter into any agreement with respect thereto.
(b)
Liens. Borrower will not create or permit to exist any mortgage, pledge, title
retention lien, or other lien, encumbrance or security interest with respect to the Collateral or any
other of Borrower’s property or assets, tangible or intangible, now owned or hereafter acquired,
other than liens to which Lender shall have given its prior written consent, and encumbrances in
favor of Lender.
(c)
Indebtedness. Borrower shall not create, incur or permit to exist any
indebtedness, other than indebtedness to which Lender shall have given its prior written consent.
(d)
Guarantees and Contingent Liabilities. Borrower shall not at any time directly or
indirectly assume, guarantee, endorse or otherwise agree, become or remain directly or
contingently liable upon or with respect to any obligations or liability of any other person or
entity.
(e)
Insurance. Borrower will, at its own expense: (i) maintain insurance covering all
of the Collateral for the full replacement value thereof against all risks of loss and damage by
policies of insurance issued by companies approved by Lender, and (ii) maintain liability
insurance coverage in amounts satisfactory to Lender. The policies evidencing such insurance
shall be duly endorsed in favor of Lender with such loss payable rider and additional insured
rider as Lender may designate and such policies shall be delivered to Lender and shall provide
for at least thirty (30) days prior written notice to Lender of the exercise of any right of
cancellation or reduction of coverage and right to cure monetary defaults. Should Borrower fail
to furnish Lender with such insurance, Lender shall have the right but not the obligation to effect
same and charge the cost thereof to Borrower, together with interest thereon at the rate per
annum equal to two percent (2%) per annum in excess of the interest rate charged under the
Note. Such cost, including interest, shall be additional Obligations hereunder and secured by the
Collateral. Lender’s sole obligation hereunder shall be to credit Borrower’s account with the net
proceeds of any insurance payments received on account of any loss and Lender shall have no
liability with respect to any loss. Borrower shall provide Lender with insurance certificates
naming Lender as loss payee with respect to property insurance and as additional insured with
respect to liability insurance. Borrower hereby appoints Lender as Borrower’s attorney in-fact to
adjust all insurance claims and endorse all checks and drafts in settlement thereof.
(f)
Personal Property. The Collateral is and shall remain personal property at all
times regardless of how attached or installed at or to the Location.
(g)
Books and Records; Financial Information. Borrower shall maintain its books
and records in accordance with generally accepted accounting principles, and shall furnish to
Lender the following:
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(i)
As soon as practicable after the end of each of the first three quarterly
fiscal periods of the fiscal year of Borrower, and in any event within forty-five (45) days
thereafter, an unaudited balance sheet of Borrower as of the end of such period and an unaudited
statement of income and expense of Borrower for the period from the beginning of the fiscal year
to the end of such quarterly period, setting forth in comparative form the figures for the
corresponding period for the previous fiscal year, all in reasonable detail and certified as
complete and correct, subject to year-end adjustments, by the chief financial officer of Borrower;
(ii)
As soon as practicable after the end of each fiscal year, and in any event
within ninety (90) days thereafter, an audited balance sheet of Borrower as at the end of such
year, and an audited statement of income and expense of Borrower for such year, setting forth in
comparative form the figures for the previous fiscal year, all in reasonable detail and prepared by
independent public accountants reasonably satisfactory to Lender;
(iii) Not later than ninety (90) days after the end of each fiscal year of
Borrower, a copy of Borrower’s federal and state tax returns; and
(iv)
Such other data and information (financial and otherwise) as Lender, from
time to time, may reasonably request, bearing upon or related to the Collateral and/or Borrower’s
financial condition and/or results of operations.
(h)
Dividends. Borrower shall not declare or pay any dividends or make any
distribution of any kind, other than dividends payable solely in shares of its common stock.
(i)
Material Obligations. Borrower shall pay and satisfy, when due, all material
liabilities and obligations, including, without limitation, all obligations under all leases.
(j)
Maintenance of Principal Place of Business. Borrower shall maintain and keep its
principal place of business and chief executive office and its books and records at the address set
forth at the beginning of this Agreement and at no other location, without giving Lender at least
thirty (30) days prior written notice of any such move, and Borrower shall execute and/or deliver
(at Borrower’s expense) such UCC financing statements and other documents as Lender shall
reasonably request.
(k)
Charter Documents. Borrower shall not amend or modify its certificate of
incorporation, by-laws or other organizational documents, without the prior written consent of
Lender.
(l)
Litigation. Borrower shall notify Lender in writing, promptly upon learning of
the institution of any suit or administrative proceeding against Borrower with respect to the
Collateral, or directly against the Collateral, whether or not the claim is considered by Borrower
to be covered by insurance, and of the institution of any suit or administrative proceeding which
may materially and adversely affect the operations, financial condition or business of Borrower
or Lender’s security interest in the Collateral.
(m)
Payment of Taxes and Claims. Borrower will duly pay and discharge when due
and payable, all taxes, assessments and governmental and other charges, levies or claims levied
or imposed, which are, or which if unpaid might become, a lien or charge upon the Collateral, or
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the properties, assets, franchises, earnings or business of Borrower; provided, however, that
nothing contained in this paragraph shall require Borrower to pay and discharge, or cause to be
paid and discharged, any such tax, assessment, charge, levy or claim so long as Borrower in good
faith shall contest the validity thereof by appropriate proceedings and shall set aside on its books
adequate reserves with respect thereto in accordance with such accounting practices and
otherwise satisfactory to Lender.
(n)
Inspection. Borrower will permit Lender, its officers, employees and/or agents, at
all times, during normal business hours to enter into and upon any premises where the Collateral
is located for the purpose of inspecting the Collateral and all records related thereto (and to make
extracts from such records), observing the Collateral’s use or otherwise protecting the interests of
Lender therein.
(o)
Maintenance of Collateral. Borrower will maintain the Collateral in good
condition and repair (normal wear and tear excepted) and pay and discharge, or cause to be paid
and discharged, when due, the cost of repairs or maintenance, and pay or cause to be paid all rent
due on the premises where any Collateral is or may be held.
(p)
Landlord and Mortgagee Waivers. If requested by Lender, Borrower shall use its
best efforts to obtain and deliver to Lender any and all landlord’s and mortgagee’s waivers,
estoppel certificates and other similar documents to confirm, among other things, that the
Collateral shall remain personal property and that such persons have no interest in the Collateral.
(q)
Dispositions of Assets. Borrower shall not sell, convey, assign, lease, abandon or
otherwise transfer or dispose of, voluntarily or involuntarily, the Collateral or any of its other
tangible or intangible properties or assets, other than the sale of inventory in the ordinary course
of Borrower’s business.
(r)
Conduct of Business. Borrower shall conduct and operate its business in
accordance with all applicable local, state and federal ordinances, resolutions, laws, statutes and
orders of courts.
Section 7.

Events Of Default; Rights And Remedies On Default.

(a)
Event of Default. The occurrence of any one or more of the following events
shall constitute an “Event of Default”:
(i)
Borrower fails to pay any principal or interest due under the Note or any
installment due thereunder on the due date thereof and such failure shall continue for two (2)
days after the giving of notice by Lender to Borrower of such failure to make payment; or
(ii)
Borrower fails to make any other payment due to Lender however arising
on the due date thereof and such failure shall continue for five (5) days after the giving of notice
by Lender to Borrower of such failure to make payment; or
(iii) Borrower fails or neglects to perform or observe any other term, covenant,
warranty or representation contained in this Agreement or any other Loan Document, which is
required to be performed or observed by Borrower (other than for the payment of money) and the
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same is not cured to Lender’s reasonable satisfaction within ten (10) days after the giving of
notice by Lender to Borrower of such failure; or
(iv)
If any statement, certificate or representation made or given by Borrower
or any guarantor of Borrower’s Obligations to Lender (individually, a “Guarantor” and
collectively, “Guarantors”) shall be untrue, false or inaccurate in any material respect; or
(v)
The Collateral or a significant part of Borrower’s other assets are attached,
seized, levied upon or subjected to a writ or distress warrant, or come within the possession of
any receiver, trustee, custodian or assignee for the benefit of creditors and the same is not cured
within thirty (30) days thereafter; or
(vi)
Any Guarantor defaults under or otherwise breaches any of the terms of
his or its Guaranty of the Obligations; or
(vii) Any Guarantor fails or neglects to perform or observe any other term,
covenant, warranty or representation contained in any Loan Document executed by such
Guarantor, which is required to be performed or observed by such Guarantor (other than a
Guaranty) and the same is not cured to Lender’s reasonable satisfaction within thirty (30) days
after the giving of notice by Lender to such Guarantor of such failure; or
(viii) Borrower breaches or defaults under the terms of any material agreement,
instrument or document with or for the benefit of Lender which is not a Loan Document,
including, without limitation, promissory notes, guaranties, equipment leases and security
documents (including security agreements and deeds of trust); or
(ix)
Any Guarantor breaches or defaults under the terms of any material
agreement, instrument or document with or for the benefit of Lender which is not a Loan
Document, including, without limitation, promissory notes, guaranties, equipment leases and
security documents (including security agreements and deeds of trust); or
(x)
An application is made by Borrower, any Guarantor or any Person other
than Borrower or a Guarantor for the appointment of a receiver, trustee or custodian for the
Collateral or any other of Borrower’s assets or any assets of a Guarantor and in the case of an
application made by a third party, the same is not dismissed within sixty (60) days after the
application therefor; or
(xi)
A petition under any section or chapter of the Bankruptcy Code or any
similar law or regulation shall be filed by or against Borrower or any Guarantor, and in the case
of any petition filed by any third party, such petition is not dismissed within sixty (60) days after
such filing, or Borrower or any Guarantor makes an assignment for the benefit of its creditors or
any case or proceeding is filed by or against Borrower or any Guarantor for its dissolution,
liquidation, or termination , or Borrower fails to pay its debts as they become due; or
(xii) The indictment or threatened indictment of Borrower or any Guarantor
under any criminal statute, or commencement or threatened commencement of criminal or civil
proceedings against Borrower or any Guarantor pursuant to which the proceedings, penalties or
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remedies sought or available include forfeiture of any of the property of Borrower or such
Guarantor; or
(xiii) Borrower ceases to conduct its business or is enjoined, restrained or in any
way prevented by court order from conducting all or any material part of its business affairs; or
(xiv) There shall be the entry of a judgment against Borrower or any Guarantor
which has a material adverse effect on (i) the business or financial condition of Borrower or such
Guarantor, or (ii) the Collateral.
(b)
Acceleration of the Obligations. Upon the occurrence of an Event of Default, all
of the Obligations may, at the option of Lender upon notice from Lender to Borrower , be
declared, and immediately shall become, due and payable, provided, however, that all of the
Obligations shall be automatically due and payable without notice of any kind upon the
occurrence of an Event of Default under Section 7(a)(x) or (xi) hereof.
(c)
Additional Remedies. Upon and during the continuance of an Event of Default,
Lender shall have the following rights and remedies:
(i)
All of the rights and remedies of a secured party under the Uniform
Commercial Code or other applicable law, all of which rights and remedies shall be cumulative,
and nonexclusive, to the extent permitted by law, in addition to any other rights and remedies
contained in this Agreement;
(ii)
The right to the extent permitted by law to enter upon any place or places
where the Collateral is located and kept, without any obligation to pay rent to Borrower or
others, through self-help and without judicial process, without first obtaining a final judgment or
giving Borrower notice and opportunity for a hearing on the validity of Lender’s claim, and
remove the Collateral therefrom to the premises of Lender or any agent of Lender, for such time
as Lender may desire in order to effectively collect or liquidate the Collateral. At Lender’s
request Borrower shall assemble the Collateral and make it available to Lender at a place to be
designated by Lender, in its sole discretion;
(iii) The right to sell or otherwise dispose of all or any Collateral in its then
condition, or after any further manufacturing or processing thereof at public or private sale or
sales, with such notice as may be required by law, in lots or in bulk, for cash or on credit, all as
Lender, in its sole discretion, may deem advisable; such sales may be adjourned from time to
time with or without notice. Lender shall have the right to conduct such sales on Borrower’s
premises or elsewhere and shall have the right to use Borrower’s premises without charge for
such sales for such time or times as Lender may see fit. Lender is hereby granted a license or
other right to use, without charge, Borrower’s labels, patents, copyrights, rights of use of any
matter, or any property of a similar nature, as it pertains to the Collateral, in advertising for sale
and selling any Collateral and Borrower’s rights under all licenses and all franchise agreements
shall inure to Lender’s benefit. Lender may purchase all or any part of the Collateral at public
or, if permitted by law, private, sale and, in lieu of actual payment of such purchase price, may
setoff the amount of such price against the Obligations. The proceeds realized from the sale of
any Collateral shall be applied first to the reasonable costs, expenses and attorney’s fees and
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expenses incurred by Lender for collection and for acquisition, completion, protection, removal,
storage, sale and delivery of the Collateral; second to interest due upon any of the Obligations;
and third to the principal of the Obligations. If any deficiency shall arise, Borrower shall remain
liable to Lender therefor. If any excess shall arise, it shall be paid over to Borrower;
(iv)
Lender shall have the right immediately, and without notice or other
action, to set-off against any of Borrower’s Obligations to Lender, any monies or other property
due to or held on deposit for Borrower. This right of set-off shall apply to all accounts whether
they are regular or special, trustee or escrow, controlled by either Borrower or Lender, created
for a mutual purpose, or otherwise. Lender shall be deemed to have exercised such right of setoff and to have made a charge against any such money immediately upon the occurrence and
during the continuance of any such Event of Default, even though the actual book entries may be
made at some time subsequent thereto;
(v)
The right to take any and all action or actions provided for in this
Agreement or any other Loan Document. The provisions of this Agreement shall be in addition
to those of any other notes, or any mortgage, security agreement or other instrument executed by
Borrower, all of which shall be construed as one instrument; and
(vi)
The right to take such other and further action as Lender may at law or in
equity be entitled to take.
(d)
Notice. Any notice required to be given by Lender of a sale, lease, other
disposition of the Collateral or any other intended action by Lender, may be given in any manner
provided for delivery of notices in this Agreement, ten (10) days prior to such proposed action,
and, if so given, shall constitute commercially reasonable and fair notice thereof to Borrower.
Section 8.

Miscellaneous.

(a)
Payments. All payments under this Agreement and the Note shall be made by
Borrower to Lender without defense, set-off or counterclaim and without deduction for any
present or future income, stamp or other taxes, levies, imposts, deductions, charges or
withholdings whatsoever imposed, assessed, levied or collected by or for the benefit of any
jurisdiction or taxing authority. In addition, Borrower shall pay any and all taxes (stamp or
otherwise) payable or determined to be payable in connection with the execution and delivery of
this Agreement, the Note and the other Loan Documents to be delivered hereunder, and on all
payments to be made by Borrower hereunder and under the Note (other than Lender’s income
taxes) and all taxes payable in connection with or related to the Collateral.
(b)
Further Assurances. Borrower shall at any time and from time to time upon the
written request of Lender, execute and deliver such further agreements, instruments and
documents and do such further acts and things as Lender may reasonably request in order to
effect the purposes of this Agreement and the other Loan Documents.
(c)
Costs and Expenses. Borrower shall pay (or at Lender’s option, reimburse Lender
for) all of Lender’s fees, costs and expenses (including attorneys’ fees) incurred in connection
with the drafting, negotiation, closing and enforcement of this Agreement, the Note and the other
Loan Documents. Borrower shall also pay (or at Lender’s option, reimburse Lender for) all
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recording and filing fees and other costs and expenses incurred in connection with the
transactions contemplated by this Agreement.
(d)
Modification of Agreement; Sale of Interest. This Agreement may not be
modified, altered or amended, except by an agreement in writing signed by Borrower and
Lender. Neither Borrower nor Lender may sell, assign, delegate or transfer the Note, this
Agreement, or any portion hereof or thereof or any interest herein or therein.
(e)
Waiver by Lender. Lender’s failure, at any time or times hereafter, to require
strict performance by Borrower of any provision of this Agreement shall not waive, affect or
diminish any right of Lender thereafter to demand strict compliance and performance therewith.
Any suspension or waiver by Lender of any Event of Default by Borrower under this Agreement
shall not suspend, waive or affect any other Event of Default by Borrower under this Agreement,
whether the same is prior or subsequent thereto and whether of the same or of a different type.
None of the undertakings, agreements, warranties, covenants and representations of Borrower
contained in this Agreement and no Event of Default under this Agreement shall be deemed to
have been suspended or waived by Lender, unless such suspension or waiver is by an instrument
in writing specifying such suspension or waiver and signed by an officer or other authorized
person of Lender and directed to Borrower.
(f)
Severability. Wherever possible, each provision of this Agreement shall be
interpreted in such manner as to be effective and valid under applicable law, but if any provision
of this Agreement shall be prohibited by or be invalid under applicable law, such provision shall
be ineffective to the extent of such prohibition or invalidity without invalidating the remainder of
this Agreement.
(g)
Parties. This Agreement shall be binding upon and inure to the benefit of the
successors and assigns of Borrower and Lender.
(h)
Governing Law. THIS AGREEMENT SHALL BE DEEMED TO HAVE BEEN
DELIVERED AT AND SHALL BE INTERPRETED, AND THE RIGHTS AND LIABILITIES
OF THE PARTIES HERETO DETERMINED, IN ACCORDANCE WITH THE LAWS OF
THE STATE OF NEW YORK.
(i)
Venue. BORROWER IRREVOCABLY CONSENTS THAT ANY LEGAL
ACTION OR PROCEEDING AGAINST IT UNDER, ARISING OUT OF OR IN ANY
MANNER RELATING TO THIS AGREEMENT, THE NOTE OR THE OTHER LOAN
DOCUMENTS, MAY BE BROUGHT IN ANY COURT OF THE STATE OF NEW YORK
LOCATED IN NEW YORK COUNTY, NEW YORK OR IN THE UNITED STATES
DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK. BORROWER, BY
THE EXECUTION AND DELIVERY OF THIS AGREEMENT, EXPRESSLY AND
IRREVOCABLY ASSENTS AND SUBMITS TO THE PERSONAL JURISDICTION OF ANY
OF SUCH COURTS IN ANY SUCH ACTION OR PROCEEDING, AND FURTHER
IRREVOCABLY CONSENTS TO THE SERVICE OF ANY COMPLAINT, SUMMONS,
NOTICE OR OTHER PROCESS RELATING TO SUCH ACTION OR PROCEEDING BY
DELIVERY THEREOF TO IT BY HAND OR BY MAIL IN THE MANNER PROVIDED FOR
IN THIS AGREEMENT. BORROWER HEREBY EXPRESSLY AND IRREVOCABLY
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WAIVES ANY CLAIM OR DEFENSE IN ANY SUCH ACTION OR PROCEEDING BASED
ON ANY ALLEGED LACK OF PERSONAL JURISDICTION, IMPROPER VENUE OR
FORUM NON CONVENIENS OR ANY SIMILAR BASIS. BORROWER SHALL NOT BE
ENTITLED IN ANY SUCH ACTION OR PROCEEDING TO ASSERT ANY DEFENSE
GIVEN OR ALLOWED UNDER THE LAWS OF ANY STATE OTHER THAN THE STATE
OF NEW YORK UNLESS SUCH DEFENSE IS ALSO GIVEN OR ALLOWED BY THE
LAWS OF THE STATE OF NEW YORK. NOTHING IN THIS AGREEMENT SHALL
AFFECT OR IMPAIR IN ANY MANNER OR TO ANY EXTENT THE RIGHT OF BANK TO
COMMENCE LEGAL PROCEEDINGS OR OTHERWISE PROCEED AGAINST
BORROWER IN ANY JURISDICTION OR TO SERVE PROCESS IN ANY MANNER
PERMITTED BY LAW.
(j)
Waiver of Jury Trial. BORROWER HEREBY WAIVES ANY RIGHT TO
TRIAL BY JURY WITH RESPECT TO ANY ACTION OR PROCEEDING RELATING TO
THIS AGREEMENT OR ANY AGREEMENT, INSTRUMENT OR DOCUMENT
EXECUTED AND DELIVERED IN CONNECTION HEREWITH OR THEREWITH,
INCLUDING THE LOAN DOCUMENTS.
(k)
Notice. Any notice required hereunder shall be in writing, and shall be deemed to
have been validly served if delivered by overnight courier, such as Federal Express, with proper
postage prepaid, or by hand and addressed to the party to be notified at the address of such party
set forth in this Agreement or to such other address as each party may designate for itself by like
notice. Such notice shall be deemed received, if sent by overnight courier, the next day, and if
sent by hand, upon delivery.
(l)
Complete Agreement. This Agreement and the other Loan Documents are the
complete agreement of the parties with respect to the subject matter hereof and thereof.
(m)
Section Titles. The Section titles contained in this Agreement are and shall be
without substantive meaning or content of any kind whatsoever and are not a part of the
agreement between the parties hereto.
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Guarantee Agreement
between
IIG TRADE OPPORTUNITIES FUND N.V.
and
IIG GLOBAL TRADE FINANCE FUND LTD., and IIG STRUCTURED TRADE FINANCE
FUND LTD.
Dated as of July 17, 2018
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GUARANTEE AGREEMENT
GUARANTEE AGREEMENT (this “Agreement” or this “Guaranty Agreement’),
dated as of July 17, 2018 between:
(1)

IIG TRADE OPPORTUNITIES FUND N.V., an open-ended investment
company organized and existing under the laws of Curacao (the “Guarantor”);
and

(2)

IIG GLOBAL TRADE FINANCE FUND LTD. and IIG STRUCTURED
TRADE FINANCE FUND LTD., each an exempted company incorporated under
the laws of the Cayman Islands (collectively, the “Lender”).

WHEREAS:
(A)
The Guarantor has established TOF Cayman SPV, an exempted company
incorporated and existing under the laws of the Cayman Islands (the “Borrower”) as a special
purpose entity and owns one hundred percent(100%) of the equity ownership interests in the
Borrower.
(B)
Contemporaneously herewith, the Lender is making a loan to the Borrower (the
“Loan”), which Loan is evidenced by that certain Promissory Note dated the date hereof (as the
same may be amended, modified, amended and restated or supplemented from time to time, the
“Note”) executed by Borrower and payable to Lender in the principal amount of Sixteen Million
United States Dollars (US$16,000,000).
(C)
The obligation of the Borrower to repay the Loan and the Note is secured
pursuant to that certain Security Agreement dated as of the date hereof (as amended, modified,
amended and restated or supplemented from time to time, the “Security Agreement”) between
the Borrower and the Lender.
(D)
It is a condition precedent to the Lender making the Loan to the Borrower that the
parties hereto shall have entered into this Agreement.
(E)
The Guarantor, in consideration of the Lender making the Loan to the Borrower,
accepting the Note in connection therewith, and entering into the Security Agreement, has agreed
to guarantee certain of the obligations of the Borrower thereunder as more fully set forth herein.
NOW THEREFORE, the parties hereto hereby agree as follows:
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ARTICLE I
DEFINITIONS
Section 1.01. Security Agreement Definitions. Each capitalized term used and not
otherwise defined herein shall, unless the context otherwise requires, have the meaning assigned
to such term in the Security Agreement.
Section 1.02. Other Definitions. As used in this Agreement, unless the context
otherwise requires, (i) terms defined in the preamble and recitals have the meanings given
therein and (ii) each of the following terms has the respective meaning specified below:
“Articles” has the meaning given in Section 4.01(a).
“Guaranteed Obligations” has the meaning given in Section 2.01(a).
“Material Adverse Effect” has the meaning given in Section 4.01(g).
“Permitted Disclosure” has the meaning given in Section 6.07(a).
ARTICLE II
GUARANTEE
Section 2.01. Guarantee.
(a)
The Guarantor irrevocably, absolutely and
unconditionally guarantees to the Lender (as principal obligor under this Agreement and not
merely as surety) the due and punctual payment of the outstanding principal amount of the Loan
made by the Lender to the Borrower (the “Guaranteed Obligations”) when due, whether at
stated maturity, upon acceleration or otherwise.
(b)
If and whenever the Borrower shall default in the payment of the
Guaranteed Obligations or any part thereof, whether at stated maturity, upon acceleration or
otherwise, the Guarantor undertakes with the Lender that, immediately upon first demand by the
Lender, it will pay to the Lender, no later than ten (10) days following demand from the Lender,
the then due amount of the Guaranteed Obligations, in U.S. Dollars, and otherwise in the same
manner in all respects as the Guaranteed Obligations are required to be paid by the Borrower
pursuant to the terms of the Note.
(c)
Without limiting the remedies available to the Lender under this
Agreement or otherwise (and to the maximum extent permitted by applicable law), if the
Guarantor fails to make any payment of the Guaranteed Obligations when due and payable as
specified in Section 2.01(b), the Guarantor shall pay interest on the Guaranteed Obligations due
and unpaid at the default rate of interest determined in accordance with the Note. Interest at the
rate referred to in this subsection (c) shall accrue from the date the relevant overdue payment
became due and payable hereunder until, but excluding, the date of actual payment (as well after
as before judgment) and be payable on demand.
(d)
The tender or payment of any currency other than U.S. Dollars (whether or
not by recovery under a judgment) shall not novate, discharge or satisfy the obligation of the
Guarantor to pay in U.S. Dollars except to the extent that the Lender actually receives U.S.
2
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Dollars at the place designated pursuant to the Note. If a currency other than U.S. Dollars is
tendered or paid (or recovered under any judgment) and the amount the Lender receives falls
short of the full amount of U.S. Dollars owed to it, then the Guarantor shall continue to owe the
Lender, as a separate obligation, the amount of the shortfall (regardless of any judgment for any
other amounts due under this Agreement).
(e)
This is a guaranty of payment and not of collection and constitutes an
additional, separate and independent obligation of the Guarantor. The Guarantor hereby waives
notice of acceptance of this Agreement and notice of any liability to which it may apply, and
waives presentment, demand of payment, protest, notice of dishonor or non-payment of any such
liability, notice of suit or taking of other action by the Lender against, and any other notice to,
any party liable thereon, including, without limitation, the Borrower or any other guarantor.
Section 2.02. Continuing Guarantee. (a) The guarantee in this Agreement is a
continuing obligation of the Guarantor (and all liabilities to which it applies or may apply under
the terms of this Agreement shall be conclusively presumed to have been created in reliance on
this Agreement), notwithstanding any intermediate discharge or payment of or on account of the
obligations of the Borrower under the Note or Security Agreement or any settlement of account
or the occurrence of any other thing, and shall remain in full force and effect until:
(i)
subject to Section 3.06 (a) below, the Guaranteed Obligations have
been fully paid strictly in accordance with the provisions of the Loan Documents; or
(ii)

the guarantee in this Agreement has been finally released by the

Lender.
(b)
The Guarantor’s obligations under this Agreement can be discharged only
by performance and then only to the extent of such performance.
These obligations are not subject to any prior notice to, demand upon or action against
the Borrower or any other guarantor or to any prior notice to the Guarantor with regard to any
default by the Borrower or any other guarantor.
Section 2.03. No Set-off. All payments which the Guarantor is required to make under
this Agreement shall be made without any set-off, counterclaim, withholding or condition.
Section 2.04. Taxes. (a) The Guarantor shall pay or cause to be paid all present and
future taxes (other than taxes, if any, payable on the overall income of the Lender), duties, fees
and other charges of whatsoever nature, if any, on or in connection with the payment of any and
all amounts due under this Agreement that are now or in the future levied or imposed by any
country, the Cayman Islands, Curacao or the United States of America or by any legal authority
of any country, the Cayman Islands, Curacao or the United States of America or by any
organization of which any country, the Cayman Islands, Curacao or the United States of America
is a member or any jurisdiction through or out of which a payment is made.
(b)
All payments due under this Agreement shall be made without deduction
for or on account of any such taxes, duties, fees or other charges of whatsoever nature referred to
in subsection (a) of this Section 2.04.
3
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(c)
If the Guarantor is prevented by operation of law or otherwise from
making or causing to be made such payments without deduction, the amounts due under this
Agreement shall be increased to such amount as may be necessary so that the Lender receives the
full amount it would have received (taking into account any such taxes, duties, fees or other
charges payable on amounts payable by the Guarantor under this Section) had such payments
been made without such deduction.
(d)
If subsection (c) above applies and the Lender so requests, the Guarantor
shall deliver to the Lender official tax receipts evidencing payment (or certified copies of them)
within thirty (30) days after the date of that request.
Section 2.05. Certificate Conclusive.
Guarantor and stating:

A certificate of the Lender delivered to the

(a)

the amount of the Guaranteed Obligations due and payable;

(b)

any amount due and payable by the Guarantor under this Agreement; or

(c)

the amount of the Guaranteed Obligations, whether currently due and

payable;
shall be binding upon the Guarantor and shall be conclusive in the absence of manifest
error.
Section 2.06. Application of Payments. The Lender may apply any amounts received
by it or recovered under the Loan Documents to the Guaranteed Obligations in such manner as
the Lender determines in its absolute discretion.
Section 2.07. Allocation. If the Guarantor at any time pays to the Lender an amount
less than the full amount then due and payable to the Lender under this Agreement, the Lender
may allocate and apply such payment to any of the Guaranteed Obligations and to any other
amounts owing to the Lender hereunder in any way or manner and for such purpose or purposes
as the Lender in its sole discretion determines, notwithstanding any instruction that the Guarantor
might give to the contrary.
Section 2.08. Indemnification. As a separate, continuing and independent obligation by
way of indemnity, the Guarantor hereby agrees that if any of the monies or liabilities which are
intended to be the subject of the preceding provisions of this Agreement shall not be recovered or
recoverable from the Guarantor for any reason whatsoever (including, without limitation, any
incapacity of the Borrower or the Guarantor or invalidity or unenforceability of any provision of
any Loan Document and whether or not now existing or known to the Lender, the Borrower, the
Guarantor or any other guarantor) then the Guarantor shall be liable, on demand by the Lender,
to indemnify the Lender against all losses, claims or costs directly suffered or incurred by the
Lender as a consequence of such non-recovery from the Guarantor; provided, that the maximum
amount recoverable by the Lender from the Guarantor under the indemnities given in this
Section 2.08 shall not exceed the amount which would have been recoverable by the Lender
from the Guarantor had this Agreement been enforceable as a guarantee against the Guarantor.
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The right to make such demand shall not be subject to any requirement of prior notice to,
demand upon or action against the Borrower, the Guarantor or any other guarantor.
Section 2.09. Rights Not Contingent. (a) The rights and powers of the Lender
hereunder are not contingent upon the pursuit by the Lender of any right or remedy against the
Guarantor or against any other person or entity, including any other guarantor, which may be or
become liable in respect of any of the Guaranteed Obligations or Guarantee Agreement any
guarantee therefor or right of offset with respect thereto or against any security held in respect
thereof or any other Loan Document.
(b)
The Lender will not be liable for any failure to demand, collect or realize
upon all or any part of the Collateral or any other security held by the Lender in respect of the
Guaranteed Obligations or for any delay in doing so and may enforce this Agreement prior to
taking or without taking any action whatsoever under any such security.
ARTICLE III
SAVINGS PROVISIONS
Section 3.01. Waiver of Defenses. The Guarantor’s obligations under this Agreement
shall not be discharged, affected or impaired by any act, omission, circumstance (other than
complete payment of the Guaranteed Obligations), matter or thing which, but for this provision,
would reduce, release or prejudice any of the obligations of the Guarantor under this Agreement
or which might otherwise constitute a legal or equitable discharge or defense of a surety or a
guarantor, including (whether or not known to the Guarantor or to the Lender):
(a)
any time, waiver, composition, forbearance or concession given to the
Borrower, the Guarantor or any other Person, including any other guarantor, or any increase,
decrease, or change in the manner, time or place of payment or calculation or other alteration of
the Guaranteed Obligations or any part thereof;
(b)
any assertion of, or failure to assert, or delay in asserting, any right, power
or remedy against the Borrower, the Guarantor or any other Person, including any other
guarantor, or in respect of the Loan;
(c)
any taking, holding, reviewing, exchanging, varying, releasing, waiving or
omitting to take, perfect or enforce any rights, remedies or securities against or granted by the
Borrower, the Guarantor or any other person or entity, including any other guarantor;
(d)
any amendment, change, acceleration, renewal, modification, waiver,
surrender, compromise, settlement, release, termination or amplification of the provisions of the
Loan Documents or other document between or among the Lender and the Borrower, the
Guarantor or any other arson or entity, including any other guarantor;
(e)
any failure of the Lender, the Borrower, the Guarantor or any other
Person, including any other guarantor, to comply with any requirement of any law, regulation or
order;
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(f)
the dissolution, liquidation, reorganization, merger, spin-off or other
alteration of the legal status or structure of the Borrower, the Guarantor or any other person or
entity, including any other guarantor;
(g)
any purported or actual assignment of the Loan or the Loan Documents (or
any portion thereof) by the Lender to any other party;
(h)
the Loan Documents or any other Loan Document being in whole or in
part illegal, invalid, unenforceable or otherwise of limited force and effect; or
(i)
any other circumstance howsoever caused or arising and whether or not
similar to any of the foregoing (other than payment in full of the Guaranteed Obligations by the
Borrower or by the Guarantor in accordance with this Agreement) which might otherwise
constitute a legal or equitable discharge or defense of a surety or guarantor.
Section 3.02. Additional Waivers: Immediate Recourse. The Guarantor further waives
irrevocably and unconditionally:
(a)
any right it may have to first require the Lender (or any trustee, agent or
other Person acting on its behalf) to proceed against or enforce any other rights or security or
claim payment from the Borrower or any other guarantor before claiming from it under this
Agreement; and
(b)
any right to which it may be entitled to have the assets of the Borrower or
any other guarantor first be used as payment of the Borrower’s or Guarantor’s obligations
hereunder or under the Loan Documents, prior to any amount being claimed from or paid by the
Guarantor hereunder.
Section 3.03. Non-Competition. (a) If any amounts have become payable or have been
paid by the Guarantor under this Agreement, the Guarantor shall not, in respect of such amounts,
seek to enforce repayment, obtain the benefit of any security or exercise any other rights or legal
remedies of any kind which may accrue to the Guarantor against the Borrower or any other
person or entity, including any other guarantor, whether by way of subrogation, offset,
counterclaim or otherwise, in respect of any of the amounts so payable or so paid (or in respect
of any other amounts for the time being due to the Guarantor from the Borrower) if and for so
long as (i) any amounts which have become, or in the future will become, payable to the Lender
under the Loan Documents remain unpaid, or (ii) any other Event of Default or event which with
notice or lapse of time or both would become an Event of Default (a “Potential Event of
Default”) is continuing.
(b)
the Guarantor shall hold in trust for, and forthwith pay or transfer to, the
Lender any payment or distribution or benefit of security received by it contrary to this Section
3.03.
Section 3.04. Bankruptcy or Liquidation of the Borrower. (a) If the Borrower is
adjudged bankrupt or insolvent, or a receiver, liquidator, assignee, trustee or sequestrator (or
other similar official) of the Borrower, or any substantial part of any of its property or other
assets, is appointed, or the Borrower makes any general arrangement with its creditors, or is
6
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liquidated or wound up, the Guarantor shall not claim, rank, prove or vote as a creditor of the
Borrower or its estate in competition with the Lender in respect of any amounts owing to the
Guarantor by the Borrower on any account whatsoever, but, subject to laws of the Cayman
Islands affecting creditors’ rights generally, instead shall give the Lender the benefit of any such
proof and of all amounts to be received in respect of that proof until all Guaranteed Obligations
have been fully paid.
(b)
The Guarantor shall hold in trust for, and forthwith pay or transfer to, the
Lender any payment or distribution or benefit of security received by it contrary to this Section
3.04.
Section 3.05. Appropriation of Monies. Until all of the Guaranteed Obligations have
been irrevocably paid in full, the Lender (or any trustee, agent or other Person acting on its
behalf) may:
(a)
refrain from applying or enforcing any other monies, security or rights
held or received by the Lender (or such trustee, agent or other person or entity) in respect of the
Guaranteed Obligations, or apply and enforce the same against the Guaranteed Obligations in
such manner and order as it sees fit and the Guarantor shall not be entitled to the benefit of the
same; and
(b)
hold and keep for such time as it thinks prudent any monies received,
recovered or realized under this Agreement, to the credit of the Guarantor or such other Person
or Persons as it thinks fit or in a suspense account.
Section 3.06. Reinstatement. (a) The liability of the Guarantor shall be automatically
reinstated if and to the extent that for any reason any payment by or on behalf of the Borrower or
the Guarantor in respect of the Guaranteed Obligations is avoided, rescinded or must otherwise
be restored or returned by the Lender, whether as a result of any proceedings in bankruptcy or
reorganization, insolvency, dissolution, receivership, liquidation, arrangement, composition,
assignment for the benefit of creditors or reorganization of the Borrower, the Guarantor or any
other Person, or upon or as a result of the appointment of a receiver, intervenor or conservator of,
or trustee or similar officer for, the Borrower, the Guarantor or any substantial part of their
respective property, or otherwise, all as though such payment had not been made.
(b)
The Lender (or any trustee, agent or other person or entity acting on its
behalf) may concede or compromise any claim that any payment, security or other disposition in
respect of the Guaranteed Obligations or the obligations of the Guarantor or any other guarantor
is liable to avoidance or restoration, and any such action will not preclude reinstatement pursuant
to subsection (a) above.
Section 3.07. Additional Security. This Agreement is in addition to, and is not in any
way prejudiced by, the Security and any collateral or other security now or hereafter held by the
Lender in respect of the Guaranteed Obligations, nor shall the Security or any other collateral or
security held by the Lender or the liability of any person or entity for all or any part of the
Guaranteed Obligations be in any manner prejudiced or affected by this Agreement.
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Section 3.08. Increase in Guaranteed Obligations. The obligations of the Guarantor
under this Agreement shall extend to any change in the Guaranteed Obligations as a result of:
(a)
any alteration, variation, amendment, supplement, renewal or replacement
of the Note or the other Loan Documents; or
(b)
the occurrence of any other act or event which would have the effect of
changing the Guaranteed Obligations; regardless of whether the Guarantor is aware of, consented
to or is given notice of any alteration, variation, amendment, supplement, renewal or replacement
of the Note or the other Loan Documents or the occurrence of such other act or event.
ARTICLE IV
REPRESENTATIONS AND WARRANTIES
Section 4.01. Representations and Warranties. The Guarantor represents and warrants
to the Lender that:
(a)
it is a limited liability company organized under the laws of Curacao by
the filing of a deed of incorporation on December 27, 1996, its affairs are currently governed by
its articles of incorporation, which were last amended and restated in their entirety on November
14, 2013 (the “Articles”), and no modification has been made to its Articles since such date;
(b)
this Agreement has been duly authorized and executed by it and
constitutes its valid and legally binding obligation, enforceable against the Guarantor in
accordance with the terms of this Agreement;
(c)
neither the making of this Agreement nor the compliance with its terms
will conflict with or result in a breach of any of the terms, conditions or provisions of, or
constitute a default or require any consent under, any indenture, mortgage, agreement or other
instrument or arrangement to which this Guarantee Agreement is a party or by which it or any of
its assets is bound, or cause any lien, pledge, mortgage or charge to arise over or attach to all or
any part of its assets or oblige it to create any such lien, pledge, mortgage or charge, or violate
any of the terms or provisions of its Articles or any Authorization, judgment, decree or order or
any statute, rule or regulation applicable to it;
(d)
neither the Guarantor nor any of its property enjoys any right of immunity
from set-off, suit or execution with respect to its obligations under this Agreement;
(e)
no proceedings for its or the Borrower’s winding-up or dissolution are
pending or outstanding;
(f)
no Person other than the Guarantor owns any equity, or other ownership
interest of any kind, in the Borrower; and
(g)

the Guarantor has received a copy of the executed Loan Documents.

Section 4.02. Lender Reliance. (a) The Guarantor hereby acknowledges that it has
made the representations in Section 4.01 with the intention of inducing the Lender to enter into
8
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this Agreement and the other Loan Documents and that the Lender has entered into this
Agreement and the other Loan Documents on the basis of, and in full reliance on, each of such
representations.
(b)
The Guarantor warrants to the Lender that each of such representations
and warranties made by it is true and correct in all material respects on and as of the date of this
Agreement and that none of such representations or warranties omits any matters the omission of
which would make any such representation and warranty misleading.
Section 4.03. Rights and Remedies Not Limited. The Lender’s rights and remedies in
relation to any misrepresentation or breach of warranty on the part of the Guarantor are not
prejudiced:
(a)

by any investigation by or on behalf of the Lender into the affairs of the

(b)

by the execution or the performance of this Agreement; or

Guarantor;

(c)
by any other act or thing which may be done by or on behalf of the Lender
in connection with this Agreement and which might, apart from this Section, prejudice such
rights or remedies.
ARTICLE V
GUARANTOR’S COVENANTS
Section 5.01. Covenants of the Guarantor. Until payment in full of the Guaranteed
Obligations, the Guarantor shall:
(a)
when reasonably requested by the Lender, do or cause to be done anything
which aids the exercise of any power, right or remedy of the Lender under this Agreement
including, but not limited to, the execution of any other document or agreement;
(b)
obtain, maintain and renew when necessary all authorizations and consents
(“Authorizations”) required under any law or document or agreement: (i) to enable it to perform
its obligations under this Agreement; or (ii) for the validity or. enforceability of this Agreement;
(c)
comply in all respects with the terms of the Authorizations referred to in
subsection (b) above;
(d)
maintain an accounting and cost control system, management information
system and books of account and other records, which together adequately reflect truly and fairly
the financial condition of the Guarantor and the results of its operations in conformity with
generally accepted accounting principles consistently applied;
(e)
maintain at all times a firm of internationally recognized independent
public accountants reasonably acceptable to the Lender as auditors for the Guarantor; irrevocably
authorize such auditors (whose fees and expenses shall be for the account of the Guarantor) to
communicate directly with the Lender at any time regarding the Guarantor’s accounts, upon
9
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written notice by the Lender to the Guarantor that such communication will be made; and
provide to the Lender a copy of that authorization and, no later than thirty (30) days after any
change in its auditors, issue a similar authorization to the new auditors and provide a copy
thereof to the Lender;
(f)
use its commercially reasonable efforts to ensure that all of the investors in
the Guarantor comply with the reputational standards and the Anti-money Laundering
Regulations and, promptly upon (i)becoming aware that any investor does not so comply or (ii)
receiving notice from the Lender that based on their reasonable determination any investor does
not so comply, take all appropriate action to ensure that such investor is removed from the
Guarantor within ninety (90) days;
(g)
maintain at all times: (i) direct ownership of one hundred per cent (100%)
of the equity ownership interests of the Borrower; and(ii) complete control (corporate, voting and
otherwise) over the affairs of the Borrower;
(h)
promptly upon becoming aware of any litigation or administrative
proceedings before any Authority or arbitral body which has or could reasonably be expected to
have a Material Adverse Effect, notify the Lender by written communication specifying the
nature of that litigation or proceedings and the steps the Guarantor is taking or proposes to take
with respect thereto;
(i)
promptly upon becoming aware of the commencement of any insolvency,
liquidation, winding-up or bankruptcy-related proceeding concerning the Guarantor or its assets,
notify the Lender by facsimile specifying the nature of that proceeding (including the name and
contact information of any trustee or similar official with authority over the Guarantor or its
assets);
(j)
promptly upon becoming aware of the existence of any violation of the
Anti-money Laundering Regulations by any investor in the Guarantor, or any investigation by, or
any litigation with, any Authority relating thereto, provide notice thereof, including a description
of the violation or the matter under investigation, as the case may be, and the steps that the
Guarantor is taking to resolve such matter;
(k)
provide to the Lender such other information as the Lender from time to
time reasonably requests about Guarntor, its nvestors, and any other matters relating to the
implementation of this Agreement and, if an Event of Default has occurred and is continuing,
cause Trident (or any successor fund administrator) to provide any such information as it may
have relating to the foregoing to the Lender, if requested to do so by the Lender; and
(l)
have and comply with internal policies, procedures and controls for antimoney laundering and combating the financing of terrorism (AML/CFT) that are in compliance
with applicable law and, to the reasonable satisfaction of the Lender, are consistent with the
Guarantor’s business and customer profile and international AML/CFT best practices.
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ARTICLE VI
MISCELLANEOUS
Section 6.01. Notices. Any notice, request or other communication to be given or made
under this Agreement shall be in writing. Subject to Section 6.06(f), any such communication
may be delivered by hand, airmail, established courier service or facsimile (with confirmation of
receipt) to the party’s address specified below or at such other address as that party notifies to the
other party from time to time, and will be effective upon receipt.
For the Guarantor:
c/o The International Investment Group LLC
1500 Broadway, 17th Floor
New York, NY 10036
United States of America
Attention: Mr. David Hu
Facsimile: +1 (212) 806-5199
For the Lender:
IIG Global Trade Finance Fund LTD. and IIG Structured Trade Finance Fund LTD.
c/o Maples Corporate Services Limited
P.O. Box 309
Ugland House, Grand Cayman KY1-1104
Cayman Islands
Section 6.02. English Language. All documents to be provided or communications to
be given or made under this Agreement shall be in English
Section 6.03. Taxes, Duties, Fees and Other Charges. The Guarantor shall pay or, as
the case may be, reimburse the Lender or its assignees any amount paid by them on account of,
all taxes (including stamp taxes), duties, fees or other charges payable on or in connection with
the execution, issue, delivery, official translation, registration or notarization of this Agreement
and any other documents related to it, provided that any such amounts are evidenced by written
records.
Section 6.04. Expenses. The Guarantor shall pay to the Lender or as the Lender may
direct the reasonable costs and expenses incurred by the Lender in relation to the enforcement or
protection or attempted enforcement or protection of its rights under this Agreement, including,
without limitation, reasonable legal and other professional consultants’ fees.
Section 6.05. Remedies and Waivers. (a) No failure or delay by the Lender in
exercising any power, remedy, discretion, authority or other rights under this Agreement shall
waive or impair that or any other right of the Lender. No single or partial exercise of such a right
shall preclude its additional or future exercise. All waivers or consents given under this
Agreement shall be in writing and signed by the party granting the waiver or consent. No such
waiver shall waive any other right under this Agreement.
11
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(b)
The rights and remedies provided in this Agreement are cumulative and
not exclusive of any rights or remedies which the Lender would otherwise have. No notice to or
demand on the Guarantor or the Borrower in any case entitles the notified party to any other or
further notice or demand in similar or other circumstances or constitutes a waiver of the rights of
the Lender to any other or further action without notice or demand.
Section 6.06. Applicable Law and Jurisdiction. (a) This Agreement shall be governed
by and construed in accordance with the laws of the State of New York, United States of
America without reference to conflicts of laws provisions that would direct the general
application of the laws of another jurisdiction to this Agreement.
(b)
The Guarantor irrevocably agrees that any legal action, suit or proceeding
arising out of or relating to this Agreement may be brought by the Lender in the courts of the
United States of America located in the Southern District of New York or in the courts of the
State of New York located in the Borough of Manhattan. By the execution of this Agreement, the
Guarantor irrevocably submits to the jurisdiction of any such court in any such action, suit or
proceeding. Final judgment against the Guarantor in any such action, suit or proceeding shall be
conclusive and may be enforced in any other jurisdiction, including Curacao , by suit on the
judgment, a certified or exemplified copy of which shall be conclusive evidence of the judgment,
or in any other manner provided by law.
(c)
Nothing in this Agreement shall affect the right of the Lender to
commence legal proceedings or otherwise sue the Guarantor in Curacaos or any other
appropriate jurisdiction, or concurrently in more than one jurisdiction, or to serve process,
pleadings and other legal papers upon the Guarantor in any manner authorized by the laws of any
such jurisdiction.
(d)
The Guarantor hereby irrevocably designates, appoints and empowers
Corporation Service Company, located at 80 State Street, Albany, NY 12207-2543, United States
of America, as its authorized agent solely to receive for and on its behalf service of any
summons, complaint or other legal process in any action, suit or proceeding the Lender may
bring in the State of New York in respect of this Agreement.
(e)
As long as this Agreement remains in force, the Guarantor shall maintain a
duly appointed and authorized agent to receive for and on its behalf service of any summons,
complaint or other legal process in any action, suit or proceeding the Lender may bring in New
York, New York, United States of America, with respect to this Agreement. The Guarantor shall
keep the Lender advised of the identity and location of such agent.
(f)
The Guarantor also irrevocably consents, if for any reason its authorized
agent for service of process of summons, complaint and other legal process in any action, suit or
proceeding is not present in New York, New York, to the service of such papers being made out
of the courts of the United States of America located in the Southern District of New York and
the courts of the State of New York located in the Borough of Manhattan by mailing copies of
the papers by registered United States air mail, postage prepaid, to the Guarantor at its address
specified pursuant to Section 6.01. In such a case, the Lender shall also send by facsimile, or
have sent by facsimile, a copy of the papers to the Guarantor.
12
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(g)
Service in the manner provided in Sections 6.06 (d), (e) and (f) in any
action, suit or proceeding will be deemed personal service, will be accepted by the Guarantor as
such and will be valid and binding upon the Guarantor for all purposes of any such action, suit or
proceeding.
(h)
THE GUARANTOR IRREVOCABLY WAIVES TO THE FULLEST
EXTENT PERMITTED BY APPLICABLE LAW:
(i)
ANY OBJECTION WHICH IT MAY HAVE NOW OR IN THE
FUTURE TO THE LAYING OF THE VENUE OF ANY ACTION, SUIT OR PROCEEDING
IN ANY COURT REFERRED TO IN THIS SECTION;
(ii)
ANY CLAIM THAT ANY SUCH ACTION, SUIT OR
PROCEEDING HAS BEEN BROUGHT IN AN INCONVENIENT FORUM;
(iii) ITS RIGHT OF REMOVAL OF ANY MATTER COMMENCED
BY THE LENDER IN THE COURTS OF THE STATE OF NEW YORK TO ANY COURT OF
THE UNITED STATES OF AMERICA; AND
(iv)
ANY AND ALL RIGHTS TO DEMAND A TRIAL BY JURY IN
ANY SUCH ACTION, SUIT OR PROCEEDING BROUGHT AGAINST THE GUARANTOR
BY THE LENDER.
(i)
To the extent that the Guarantor may, in any action, suit or proceeding
brought in any of the courts referred to in sub-section (b) or a court of Curacao or elsewhere
arising out of or in connection with this Agreement or the transactions contemplated hereby, be
entitled to the benefit of any provision of law requiring the Lender in such action, suit or
proceeding to post security for the costs of the Guarantor, or to post a bond or to take similar
action, the Guarantor hereby irrevocably waives such benefit, in each case to the fullest extent
now or in the future permitted under the laws of the jurisdiction in which such court is located.
Section 6.07. Disclosure of Information: Successors and Assigns. This Agreement
binds and inures to the benefit of the respective successors and permitted assigns of the parties.
However, neither the Guarantor nor the Lender may assign or delegate any part of its rights or
obligations under this Agreement.
Section 6.08. Invalidity or Unenforceability. In case any provision of this Agreement
shall be invalid, illegal or unenforceable in any jurisdiction, the validity, legality and
enforceability of the remaining provisions of this Agreement, or of such provision in any other
jurisdiction, shall not in any way be affected or impaired thereby.
Section 6.09. Amendment. Any amendment of any provision of this Agreement shall be
in writing and signed by the parties.
Section 6.10. Delivery. Delivery of an executed signature page to this Agreement by
facsimile or by electronic mail (attaching a scanned copy thereof) shall be effective as delivery
of an originally executed signature page.
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Section 6.11. Counterparts. This Agreement may be executed in several counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same agreement.
*signature page follows*
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** NOTICE OF NONPAYMENT **

November 26, 2019
VIA HAND DELIVERY
TOF Cayman SPV
c/o Trident Trust Company (Cayman) Limited
One Capital Place, Shedden Road
P.O. Box 847
George Town, Grand Cayman, Cayman Islands
To Whom It May Concern:
Reference is made to (i) that certain Promissory Note (the “Note”), dated as of July 17,
2018, by and among TOF Cayman SPV, an exempted company incorporated under the laws of the
Cayman Islands, as borrower (the “Borrower”!. IIG Global Trade Finance Fund Limited, an
exempted company incorporated under the laws of the Cayman Islands and currently the subject
of an official liquidation proceeding in the Cayman Islands (“GTFF”), and IIG Structured Trade
Finance Fimd Limited, an exempted company incorporated under the laws of the Cayman Islands
(“STFF,” and together with GTFF, collectively, the “Lender”!, in the principal amount of
US$16,000,000, accruing interest at the rate of nine percent (9 %) per annum payable at maturity
on July 17, 2019 (the “Maturity Date”! and (ii) that certain Security Agreement, dated as of July
17, 2018, by and among Borrower, GTFF and STFF (the “Security Agreement”!. Capitalized
terms used and not defined herein have the meanings ascribed to them in the Security Agreement
and, if not defined therein, in the Note.
This letter shall serve as notice that Borrower that the Note matured, and Borrower
failed to pay the principal balance of the Note (to2ether with all accrued and unpaid interest
and all other Obligations! on the Maturity Date. Interest at the default rate of eleven percent
(11%! per annum continues to accrue on the Note until all Obligations are paid in full.
Lender, by and through their undersigned attorneys, hereby demands payment from
Borrower of all Obligations due under the Note. Borrower is advised that the failure to pay any
principal or interest due under the Note within two days after the date of this letter shall constitute
an Event of Default under the Loan Documents.
Please be advised that pursuant to the terms of the Note and Section 8(e) of the Security
Agreement, Borrower is responsible for the payment of all fees and expenses incurred by Lender
in connection with collection of the Note and enforcement of the Security Agreement.
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Borrower is further advised that upon the occurrence of an Event of Default, Lender
reserves all rights to take any and all such actions as Lender deems appropriate to protect Lender’s
interests with respect to the Note and collect amounts due thereunder, which actions may include,
without limitation, pursuing all of the rights and remedies set forth in Section 7 of the Security
Agreement. Such actions may be taken without further notice or demand except as may be
required pursuant to applicable law. In the event any such actions are taken. Lender will hold
Borrower responsible for all additional costs and expenses, including attorney’s fees and court
costs, incurred in connection with the enforcement of the Note.
Please direct any questions concerning this matter to the undersigned. Among other things,
the undersigned can provide Borrower with a statement of the aggregate amount of Obligations
due from time to time.
Nothing contained in this letter is intended to create or constitute a waiver, modification,
relinquishment or forbearance by Lender of any offender’s rights and remedies under the Note,
including without limitation, any and all rights or remedies in connection with any other defaults
that may now or hereafter exist under the Note, all of which rights and remedies are hereby
expressly reserved.
Very truly yours,
IIG GLOBAL TRADE FINANCE FUND
LIMITED (In Official Liquidation)
By counsel .'^Morrison & Foerster LLP

By:

’ (X£jfJiL
Naiip^: John A. Pintarelli
Title; Partner

IIG STRUCTURED TRADE FINANCE
FUND LTD.
By counsel: Herrick, Feinstein LI.P
By:

ivName: Art:
Title; Partn
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** DEMAND FOR PAYMENT **

November 26, 2019
VIA COURIER AND FACSIMILE +599 9 8440044
IIG Trade Opportunities Fund N.V.
c/o VPM-Law
Chuchubiweg 17
Cura9ao
Attn: Mrs. Valerie P. Maria LLM, as Trustee in Bankruptcy
To Whom It May Concern:
Reference is made to (i) that certain Promissory Note (the “Note”), dated as of July 17,
2018, by and among TOF Cayman SPV, an exempted company incorporated under the laws of the
Cayman Islands, as borrower (the “Borrower”). IIG Global Trade Finance Fund Limited, an
exempted company incorporated under the laws of the Cayman Islands (“GTFF”), and IIG
Structured Trade Finance Fund Limited, an exempted company incorporated under the laws of the
Cayman Islands (“STFF,” and together with GTFF, collectively, the “Lender”), in the principal
amount of US$16,000,000, accruing interest at the rate of nine percent (9 %) per annum payable
at maturity on July 17, 2019 (the “Maturity Date”), (ii) that certain Security Agreement, dated as
of July 17, 2018, by and among Borrower, GTFF and STFF (the “Security Agreement”) and (iii)
Guarantee Agreement by and among IIG Trade Opportunities Fund N.V., an open-ended
investment company organized under the laws of Curacao (the “Guarantor”). GTFF, and STFF,
dated as of July 17, 2018 (the “Guarantee Agreement”). Capitalized terms used and not defined
herein have the meanings ascribed to them in the Guarantee Agreement.
This letter shall serve as notice to Guarantor that Borrower failed to pay the
Guaranteed Obligations at stated maturity, which was July 17. 2019. As of the date hereof,
the outstanding principal amount of the Guaranteed Obligations is Sixteen Million United States
Dollars (US$16,000,000).
Pursuant to Section 2.01(a) of the Guarantee Agreement, Guarantor has irrevocably,
absolutely and unconditionally guaranteed to Lender (as principal obligor under the Guaranty and
not merely as surety) the due and punctual payment of the Guaranteed Obligations at stated
maturity. Accordingly, pursuant to Section 2.01(b) of the Guarantee Agreement, Lender, by and
through their undersigned counsel, hereby demands that Guarantor immediately pay to
Lender the outstanding principal amount of the Guaranteed Obligations, but in no event
shall such payment be made later than ten (10) days after the date of this notice in the same
manner in all respects as the Guaranteed Obligations are required to be paid by the
Borrower pursuant to the terms of the Note.
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Please be advised that pursuant to Section 6.04 of the Guarantee Agreement, Guarantor is
also responsible for all fees and expenses incurred by Lender in connection with enforcement of
the Guarantor's obligations thereunder.
Nothing contained in this letter is intended to create or constitute a waiver, modification,
relinquishment or forbearance by Lender of any of Lender’s rights and remedies under the
Guarantee or other Loan Documents, including without limitation, any and all rights or remedies
in connection with any other defaults that may now or hereafter exist under the Guarantee and
Loan Documents, all of which rights and remedies are hereby expressly reserved.
Please direct any questions concerning this matter to the undersigned. Among other things,
the undersigned can provide Guarantor with a statement of the amount of the Guaranteed
Obligations due from time to time.
Very truly yours,
IIG GLOBAL TRADE FINANCE FUND
LIMITED
By counse}<^orrison & Foerster LLP
By;
Naitie; John A. Pintarelli

Title; Partner

IIG STRUCTURED TRADE FINANCE
FUND LTD.
By counsel: Herrick, Feinstein LLP
By:

V/M- o

Name: Arthur/fai^oby
litle; Partner
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION
IIG GLOBAL TRADE FINANCE FUND LTD and
IIG STRUCTURED TRADE FINANCE FUND LTD.,

Index No.

657724 /2019

SUMMONS
Plaintiffs,
v.
IIG TRADE OPPORTUNITIES FUND N.V.,
Defendant.

To the above-named Defendant:
IIG Trade Opportunities Fund N.V.
c/o Corporation Service Company
80 State Street
Albany, NY 12207-2543
IIG Trade Opportunities Fund N.V.
c/o The International Investment Group LLC
1500 Broadway, 17th Floor
New York, NY 10036
Attn: David Hu
YOU ARE HEREBY SUMMONED and required to serve on Plaintiffs’ undersigned
attorneys your answering papers on this Motion for Summary Judgment in Lieu of Complaint
pursuant to CPLR § 3213 within the time provided in the Notice of Motion annexed hereto. In
case of your failure to appear or answer, judgment will be taken against you by default for the
relief demanded in the motion.
Plaintiffs designate New York County as the place for trial. The basis for the venue,
pursuant to CPLR § 501, is the selection of venue in the IIG Trade Opportunities Fund N.V.
Guarantee Agreement executed by Defendant in favor of Plaintiffs on July 17, 2018.

1 of 2

FILED: NEW YORK COUNTY CLERK 12/27/2019 02:29 PM
NYSCEF DOC. 20-10666-mew
NO. 1

Doc 11-5

INDEX NO. 657724/2019

Filed 03/03/20 Entered 03/03/20 21:46:31
E 12/27/2019
RECEIVEDExhibit
NYSCEF:
Pg 3 of 3

Dated: New York, New York
December 27, 2019

/s/ John A. Pintarelli
John A. Pintarelli
Christina Golden Ademola
MORRISON & FOERSTER LLP
250 West 55th Street
New York, NY 10019
Telephone: (212) 468-8000
/s/ Arthur G. Jakoby
Arthur G. Jakoby
HERRICK, FEINSTEIN LLP
Two Park Avenue
New York, New York 10016
(212) 592-1500
Attorneys for Plaintiffs
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
COMPANIA MEXICANA DE AVIACION, S.A. de
C.V.,
Debtor in a Foreign Proceeding.

)
)
)
)
)
)
)
)

Chapter 15
Case No. 10-14182(MG)

ORDER GRANTING PRELIMINARY INJUNCTION
Upon the Application for certain provisional and injunctive relief (the “Application”)
filed by Maru E. Johansen as foreign representative of the above-captioned debtor (the “Foreign
Representative” and “Mexicana,” respectively) in Mexicana’s reorganization proceedings under
Mexican law currently pending before the District Court for Civil Matters for The Federal
District, Mexico (the “Mexico Court” and “Concurso Proceeding”); and upon this Court’s review
and consideration of the Application, the Foreign Representative’s Declaration and the
Declaration of Jaime René Guerra González; and upon consideration of prior proceedings before
the Court in this Chapter 15 proceeding; and this Court having jurisdiction to consider the
Application and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334, and 11
U.S.C. §§ 109 and 1501; and consideration of the Application and the relief requested therein
being a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P); and venue being proper before
this Court pursuant to 28 U.S.C. § 1410(3); and appropriate, sufficient and timely notice of the
filing of the Application and the hearing thereon having been given in accordance with this
Court’s Order to Show Cause with Temporary Restraining Order and the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules”); and upon the record established at such
hearing; and it appearing that the relief requested in the Application is necessary and beneficial
to Mexicana; and no objections or other responses to the Application having been filed that have
not been overruled, withdrawn or otherwise resolved; and this Court having extended the
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effectiveness and enforceability of the Temporary Restraining Order pending entry of this Order;
and after due deliberation and sufficient cause appearing therefor;
IT IS HEREBY FOUND AND DETERMINED THAT:1
1.

There is a substantial likelihood that the Foreign Representative will be able to

demonstrate that the Concurso Proceeding constitutes a “foreign main proceeding” as defined in
section 1502(4) of the Bankruptcy Code.
2.

The commencement or continuation of any action or proceeding in the United

States against Mexicana should be enjoined pursuant to sections 105(a) and 1519 of the
Bankruptcy Code to permit the expeditious and economical administration of Mexicana’s estate
in the Concurso Proceeding, and such injunctive relief will either (i) not cause an undue hardship
to other parties in interest or (ii) any hardship to parties is outweighed by the benefits to
Mexicana of the relief requested.
3.

Unless a preliminary injunction issues, there is a material risk that Mexicana’s

United States-based assets could be subject to efforts by creditors or other parties-in-interest in
the United States to control or possess such assets, or that contract counterparties could use the
Concurso Proceeding as a pretext to terminate contracts, require security, tighten credit terms or
take other action against Mexicana or its U.S.-based assets.
4.

Such acts could (i) interfere with and cause harm to Mexicana’s efforts to

administer its estate pursuant to the Concurso Proceeding and the Mexican Court’s
administration of the Concurso Proceeding; and (ii) undermine the Foreign Representative’s
efforts to achieve an equitable result for the benefit of all of Mexicana’s creditors. Accordingly,

1

The findings and conclusions set forth herein and in the record of the hearing on the Petition constitute this Court’s
findings of facts and conclusions of law pursuant to Rule 52 of the Federal Rules of Civil Procedure, as made
applicable herein by Bankruptcy Rules 7052 and 9014. To the extent any of the findings of fact herein constitute
conclusions of law, they are adopted as such. To the extent any of the conclusions of law herein constitute findings
of fact, they are adopted as such.

2
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there is a material risk that Mexicana may suffer immediate and irreparable injury absent
injunctive relief, and it is therefore necessary that the Court enter this Order.
5.

The interest of the public will be served by this Court’s entry of this Order.

BASED ON THE FOREGOING FINDINGS OF FACT AND CONCLUSIONS OF LAW, AND
AFTER DUE DELIBERATION AND SUFFICIENT CAUSE APPEARING THEREFOR, IT IS
HEREBY ORDERED THAT:
6.

Beginning on the date of this Order and continuing until the date of entry of an

order of this Court determining the Foreign Representative’s request for an order recognizing the
Concurso Proceeding as a “foreign main proceeding” as defined in section 1502(4) of the
Bankruptcy Code and the foreign representative as defined in section 101(24) of the Bankruptcy
Code (unless otherwise extended pursuant to section 1519(b) of the Bankruptcy Code):
i

the protections of section 362 of the Bankruptcy Code shall apply to
Mexicana and its assets in the United States;

ii

the Foreign Representative is established as the representative of
Mexicana with full authority to administer Mexicana’s assets and affairs in
the United States;

iii

the Foreign Representative is entrusted with the administration or
realization of Mexicana’s assets in the United States, including, without
limitation, all of Mexicana’s assets that may have been transferred to
parties in the United States;

iv

all persons and entities are enjoined from seizing, attaching and/or
enforcing or executing liens or judgments against Mexicana’s property in
the United States or from transferring, encumbering or otherwise
disposing of or interfering with Mexicana’s assets or agreements, rights,
services and operations in the United States without (a) an order from the
Mexico Court, or this Court, permitting such action or (b) the express
written consent of the Foreign Representative; and

v

all persons and entities are enjoined in the United States from
commencing or continuing, including the issuance or employment of
process of, any judicial, administrative or any other action or proceeding
involving or against Mexicana or its assets or proceeds thereof, or to
recover a claim or enforce any judicial, quasi-judicial, regulatory,
administrative or other judgment, assessment, order, lien or arbitration
award against Mexicana or its assets in the United States or the proceeds
thereof without (a) an order from the Mexico Court, or this Court,
3
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permitting such action or (b) the express written consent of the Foreign
Representative.
7.

Nothing contained in this Order enjoins any party from commencing or

continuing any judicial, administrative or other action or proceeding outside of the United States
involving Mexicana or its assets. To the extent a party obtains judicial relief from a court (a
“Foreign Court”) other than the Mexico Court or this Court, and wishes to obtain an order or
relief from this Court arising out of the relief granted by the Foreign Court, such relief may only
be granted by this Court upon prior notice to the Foreign Representative.
8.

To the extent a party obtains relief from the Mexico Court with respect to

injunctive relief provided in the Concurso Proceeding, such party may seek relief from the
injunctive relief provided by this Court on an emergency basis.
9.

The Foreign Representative and Mexicana are entitled to and are hereby granted

the full protections and rights available pursuant to section 1519(a)(1)-(3) of the Bankruptcy
Code.
10.

Notwithstanding the above (or the terms of any contract between the parties),

each of the following providers: Flying Food Catering, Inc.; Integrated Airline Services, Inc.;
Allied Aviation Fueling Company of San Antonio, Inc.; Allied Aviation Fueling Company, Inc.;
Menzies Aviation (USA), Inc.; Servisair & Shell Fuel Services, LLC; Servisair USA, Inc.; and
Servisair, LLC; Aircraft Service International, Inc.; and

Aviation Port Services, L.L.C.

(collectively, the “Providers”, and each individually, a “Provider”) may discontinue providing
goods and/or services to Mexicana unless Mexicana complies with the following terms with
respect to such Provider:
(a)
With respect to insurance coverage, Mexicana maintains its insurance
coverage and other practices regarding insurance that Mexicana followed
prepetition;
(b)
Mexicana makes payment for all postpetition goods and services rendered
by such Provider so that payment is actually received by that Provider no later
4
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than: (i) Wednesday August 25, 2010 for any invoice (for postpetition goods and
services rendered) that has been delivered to Mexicana on or before August 18,
2010; or (ii) seven (7) days after receipt or deemed receipt of an invoice (for
postpetition goods and services rendered) that has been delivered to Mexicana
after August 18, 2010;
(c)
Invoices shall, in addition to delivery to local representatives of Mexicana
(in accordance with normal practice), be sent to each of the individuals identified
below by: electronic mail; facsimile transmission; or hand delivery or overnight
delivery service addressed to both:
William Heuer
Duane Morris LLP
1540 Broadway
New York, NY 10036-4086
wheuer@duanemorris.com
Fax: (212) 208-4521

Maritza Jendro
Mexicana Airlines, Accts Payable manager
9841 Airport Blvd. Ste 400.
Los Angeles CA 90045
maritza.jendro@mexicana.com.mx
Fax: (310)646-0465

An invoice, if properly addressed, shall be deemed received by Mexicana: (i) on
the date sent, if sent before 6:00 p.m. (pacific) by electronic mail or facsimile
transmission, or if sent by hand delivery and actually received by Mexicana
before 6:00 p.m. (Pacific); or (ii) on the following business day if sent by
overnight delivery service or if delivered in accordance with the preceding
romanette but having been sent or received (as applicable) after 6:00 p.m.
(Pacific).
(d)
Payments are to be made by Mexicana by wire transfer, or by check for
good funds drawn on a bank which is a member of United States Federal Reserve
System. If Mexicana elects to make payment by check to be sent by overnight
delivery, it will be overnight delivery for “first morning” or “earliest next day”
delivery, or something similar.
(e)
If Mexicana fails to make any payment within the time specified, a
Provider can give Notice of Default to Mexicana. A Notice of Default shall be in
writing and shall identify or enclose a copy of any invoice for postpetition goods
and/or services for which a timely payment has not been timely received. A
Notice of Default must include wire transfer information for the Provider in order
to be effective.
(f)
Notices of Default shall be sent by two of the following methods of
delivery: electronic mail; facsimile transmission; or hand delivery or overnight
delivery service, addressed to each of the following:
William Heuer
Duane Morris LLP
1540 Broadway
New York, NY 10036-4086
wheuer@duanemorris.com
Fax: (212) 208-4521

Maritza Jendro
Mexicana Airlines, Accts Payable manager
9841 Airport Blvd. Ste 400.
Los Angeles CA 90045
maritza.jendro@mexicana.com.mx
Fax: (310)646-0465

A Notice of Default, if properly addressed, shall be deemed received by
Mexicana: (i) on the date sent, if sent before 6:00 p.m. (Pacific) by electronic mail
or facsimile transmission, or if sent by hand delivery and actually received by
5
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Mexicana before 6:00 p.m. (Pacific); (ii) on the following business day if sent by
overnight delivery service or if delivered in accordance with the preceding
romanette but having been sent or received (as applicable) after 6:00 p.m.
(Pacific).
(g)
If a payment is still not received by Provider by the second business day
after a Notice of Default has been received or deemed received by Mexicana (by
way of example if Notice of Default is sent by electronic mail and fax on a
Tuesday (such that it is sent before 6:00 p.m. (Pacific)) the time to cure the
default expires on Thursday), Provider may discontinue providing goods and/or
services to Mexicana without any further notice. If a check is received by the
Provider on the second day after a Notice of Default has been received or deemed
received by Mexicana, that shall constitute payment sufficient to cure the payment
default. Nothing herein precludes Mexicana or any Provider from seeking other
relief from the Court prior to the expiration of the time to cure a default.
(h)
Notwithstanding anything herein to the contrary or the terms of any
contract between the parties, if any payment by Mexicana to a Provider is not
honored by Mexicana’s bank, such Provider may immediately discontinue
providing goods and/or services to Mexicana without any further notice or
opportunity to cure.
(i)
If the Debtor complies with these requirements, it has provided “sufficient
protection” to the parties noted above in accordance with 11 U.S.C. § 1522(a).
11.

Nothing herein prohibits Mexicana from remitting fees and taxes, as may be

required by government or agency regulations, statutes or rules, that are not property of the
estate. Mexicana recognizes its obligation to comply with such requirements. Mexicana has
confirmed to the Court that Mexicana recognizes and will timely fulfill all of its obligations to
comply with all statutes, regulations and rules of the United States and its agencies applicable to
Mexicana including, without limitation, its obligations to remit fees and taxes (that are not
property of the estate), and specifically including its obligation to segregate and timely remit
passenger facility charges to airports within the territorial jurisdiction of the United States.
12.

The Foreign Representative having confirmed that the Debtor intends to perform

the Debtor’s obligations under the Debtor’s interline agreements, clearinghouse agreements and
billing and settlement agreements administered by the International Air Transport Association
(“IATA”), the IATA Clearing House, the Airlines Clearing House, Inc. (“ACH”) and Universal
Air Travel Plan, Inc. (collectively, the “Industry Agreements”), the Debtor and the Foreign
6
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Representative, as the case may be, are authorized to perform in accordance with the Industry
Agreements, including without limitation (i) to honor and pay outstanding prepetition and
postpetition claims arising in the ordinary course of business under the Industry Agreements, and
(ii) to process customary payments and transfers and to honor customary transfer requests made
by the Debtor and other participants pursuant to the Industry Agreements. Notwithstanding
anything to the contrary contained in this Order or the Court’s August 2, 2010 Order to Show
Cause with Temporary Restraining Order, as amended, the provisions of sections 362 and 1520
of the United States Bankruptcy Code are hereby modified, nunc pro tunc to August 2, 2010,
solely to the extent necessary to permit performance of, and under, the Industry Agreements by
the Debtor and other parties to such agreements and by financial institutions involved in
implementing such agreements.
13.

This injunction shall not apply to or enjoin Banco Mercantil del Norte, S.A.

("Banorte") from exercising rights and remedies against Mexicana’s U.S.-based assets arising
under agreements between the parties including, without limitation, (i) that certain Credit
Agreement dated April 17, 2008 among Banorte, Mexicana, as an obligor, and certain nondebtor affiliates of Mexicana parties thereto (as amended from time to time, and, together with
all documents, papers and instruments related thereto, the "Credit Agreement"), (ii) that certain
Deposit Account Security Agreement dated June 16, 2008 among Inter National Bank ("INB"),
as collateral agent, Mexicana and Aerovias Caribe, S.A. de C.V., as grantors (as amended from
time to time, and, together with all documents, papers and instruments related thereto, the
"Security Agreement") and (iii) that certain Collateral Agency Agreement dated June 16, 2008
between Banorte and INB (as amended from time to time, and, together with all documents,
papers and instruments related thereto, the "Agency Agreement" and, together with the Credit
Agreement and the Security Agreement, the "Banorte Agreements").
7
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paragraph, INB shall remain subject to this Order, except to the extent acting on instructions
given to it by Banorte consistent with the Banorte Agreements. Nothing in this Order is intended
to relieve any party's obligation to perform (i) that certain Agreement between U.S. Bank
National Association and Mexicana dated June 12, 2002 (as amended from time to time, the
"USB Agreement") and (ii) that certain Terms and Conditions for Worldwide Acceptance of the
American Express Card By Airlines among Mexicana and Aerovias Caribe, S.A. de C.V., Grupo
Mexicana de Aviacion, S.A. de C.V. and American Express Travel Related Services Company
Inc. dated May 10, 2006 (as amended from time to time, the "Amex Agreement" and, together
with the USB Agreement, the "Credit Card Funding Agreements") in accordance with their
terms.
14.

Nothing in this Order, the Court’s August 2, 2010 Order to Show Cause with

Temporary Restraining Order, as amended, or in Bankruptcy Code section 362, including,
without limitation, any injunctions set forth herein or therein shall enjoin, prevent or limit in any
manner whatsoever the parties identified on Schedule A hereto or any other parties related
thereto (as relates to the assets identified on Schedule A hereto) from exercising any of their
rights or remedies with respect to the assets identified on Schedule A hereto.
15.

The objections of (i) Wells Fargo Bank Northwest, N.A., not in its individual

capacity but solely as owner trustee, and Marco Aircraft Leasing Limited and AeroTurbine, Inc.
[Docket No. 15] (solely as relates to (a) certain spare parts and (b) two engines owned by
Aeroturbine, Inc. in the Debtor’s possession), and (ii) C.I.T Leasing Corporation, CIT Aerospace
International, Wells Fargo Bank Northwest, N.A., not in its individual capacity but solely as
owner trustee, and Marco Aircraft Leasing Ltd., Wilmington Trust SP Services (Dublin) Limited,
not in its individual capacity by solely as Trustee [Docket No. 76], are adjourned as per
agreement among the parties and shall be heard, if necessary, on a date to be determined by the
8
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Court.

Any objection of Rolls-Royce Plc to the relief sought in the Application may be

scheduled and determined by the Court at a later date.

Pending any such hearing(s), the

provisions of this Order apply to the parties identified in this paragraph.
16.

The Application and request for injunctive relief is denied with respect to EAST

Trust-Sub 12, without prejudice.
17.

Pursuant to Rule 65(b) the Federal Rules of Civil Procedure, made applicable to

this Chapter 15 proceeding pursuant to Bankruptcy Rule 7065, no additional notice to any person
is required prior to entry and issuance of this Order.
18.

Pursuant to Bankruptcy Rule 7065, the security provisions of Rule 65(c) of the

Federal Rules of Civil Procedure are waived.
19.

This Order shall be served by first class mail on: (a) the Office of the United

States Trustee: (b) the Federal Aviation Administration; (c) the Federal Transit Administration;
(d) United States Department of Justice; (e) the depository institutions for Mexicana’s U.S.based depository receipts; (f) the administrative agents and lenders for Mexicana’s prepetition
credit facilities; (g) Mexicana’s aircraft and spare engine lessors; (h) all U.S. airport authorities at
which Mexicana has operations; (i) Mexicana’s U.S.-based real property lessors; (j) all third
parties providing services to Mexicana in the United States; and (k) all parties that file notices of
appearance in this Chapter 15 proceeding pursuant to Bankruptcy Rule 2002.
20.

Service in accordance with this Order shall be deemed good and sufficient service

and adequate notice for all purposes. The Foreign Representative, Mexicana and its respective
agents are authorized to serve or provide any notices required under the Bankruptcy Rules or
local rules of this Court.
21.

The banks and financial institutions with which Mexicana maintains U.S.-based

bank accounts or on which checks are drawn or electronic payment requests made in payment of
9
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prepetition or postpetition obligations are authorized and directed to continue to service and
administer Mexicana’s bank accounts without interruption and in the ordinary course and to
receive, process, honor and pay any and all such checks, drafts, wires and automatic clearing
house transfers issued, whether before or after the Petition Date and drawn on Mexicana’s bank
accounts by the respective holders and makers thereof and at the direction of the Foreign
Representative or Mexicana, as the case may be.
22.

The Foreign Representative is authorized to take all actions necessary to

effectuate the relief granted pursuant to this Order.
23.

The terms and conditions of this Order shall be immediately effective and

enforceable upon its entry.
24.

This Court shall retain jurisdiction with respect to the enforcement, amendment or

modification of this Order, any requests for additional relief or any adversary proceeding brought
in and through the Chapter 15 proceeding, and any request by an entity for relief from the
provisions of this Order, for cause shown, that is properly commenced and within the jurisdiction
of this Court.
Dated: New York, New York
August 18, 2010

/s/Martin Glenn

Hon. Martin Glenn
United States Bankruptcy Judge

10
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SCHEDULE A
Aircraft Make/Model

Manufacturer’s
Serial Number

Engine Make/Model
and ESN

Airbus A319-100

MSN 1612

Two CF International CFM
56-5B6/3 Engines

Lessor
Marco Aircraft Leasing,
Ltd.*

ESN 575279 and 575280
Airbus A319-100

MSN 4127

Two CF International CFM
56-5B6/3 Engines
ESN 699684 and 699685

Airbus A319-100

MSN 4204

Two CF International CFM
56-5B6/3 Engines
ESN 699784 and 699787

Airbus A319-100

MSN 4254

Two CF International CFM
56-5B6/3 Engines
ESN 699822 and 699824

Airbus A320-200

MSN 0361

IAE V2500-A1 Engines
ESN V0253 and V0255

Airbus A320-200

MSN 0369

Two International Aero
Engines AG, Model V2500A1 Engines
ESN V0225 and V0226

Airbus A320-200

MSN 0373

Two International Aero
Engines AG, Model V2500A1 Engines

Wells Fargo Bank
Northwest, National
Association, not in its
individual capacity but
solely as Owner Trustee/
Lessor*
Wells Fargo Bank
Northwest, National
Association, not in its
individual capacity but
solely as Owner Trustee/
Lessor*
Wells Fargo Bank
Northwest, National
Association, not in its
individual capacity but
solely as Owner Trustee/
Lessor*
Wells Fargo Bank
Northwest, National
Association, not in its
individual capacity but
solely as Owner Trustee/
Lessor*
Wells Fargo Bank
Northwest, National
Association, not in its
individual capacity, but
solely as owner trustee**
AFT Trust-Sub I**

ESN V0266 and V0267
Airbus A318-100

MSN 2328

Two CFM International,
Model CFM56-5B8/P
Engines
ESN 577134 and 577136

Error! No property name supplied.

Celestial Aviation Trading
43 Limited**
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Aircraft Make/Model

Manufacturer’s
Serial Number

Airbus A318-100

MSN 2333

Engine Make/Model
and ESN
Two CFM International,
Model CFM56-5B8/P
Engines

Lessor
Celestial Aviation Trading
43 Limited**

ESN 577139 and 577140
Airbus A318-100

MSN 2358

Two CFM International,
Model CFM56-5B8/P
Engines

Celestial Aviation Trading
43 Limited**

ESN 577154 and 577155
Airbus A318-100

MSN 2367

Two CFM International,
Model CFM56-5B8/P
Engines

Celestial Aviation Trading
43 Limited**

ESN 577167 and 577168
Airbus A318-100

MSN 2377

Two CFM International,
Model CFM56-5B8/P
Engines

Celestial Aviation Trading
43 Limited**

ESN 577174 and 577175
Airbus A318-100

MSN 2394

Two CFM International,
Model CFM56-5B8/P
Engines

Celestial Aviation Trading
43 Limited**

ESN 577194 and 577195
Airbus A318-100

MSN 2523

Two CFM International,
Model CFM56-5B8/P
Engines

Celestial Aviation Trading
68 Limited **

ESN 577314 and 577315
Airbus A318-100

MSN 2544

Two CFM International,
Model CFM56-5B8/P
Engines

Celestial Aviation Trading
68 Limited **

ESN 577336 and 577338
Airbus A318-100

MSN 2552

Two CFM International,
Model CFM56-5B8/P
Engines

Celestial Aviation Trading
69 Limited **

ESN 577354 and 577355
Airbus A318-100

MSN 2575

Two CFM International,
Model CFM56-5B8/P
Engines

Celestial Aviation Trading
69 Limited **

ESN 577381 and 577382
Airbus A320-200

MSN 3123

Error! No property name supplied.

Two CF International,
Model CFM 56-5B3/P

International Lease
Finance Corporation***
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Aircraft Make/Model

Manufacturer’s
Serial Number

Engine Make/Model
and ESN

Lessor

Engines
ESN 697250 and 697251
Airbus A319-100

MSN 1866

Two CFM International,
Model CFM 56-5B6/P
Engines

International Lease
Finance Corporation***

ESN 575504 and 575505
Airbus A319-100

MSN 1872

Two CFM International,
Model CFM56-5B6/P
Engines

International Lease
Finance Corporation***

ESN 575508 and 575509
Airbus A319-100

MSN 1882

Two CFM International,
Model CFM56-5B6/P
Engines

International Lease
Finance Corporation***

ESN 575516 and 575517
Airbus A319-100

MSN 1925

Two CFM International,
Model CFM56-5B6/P
Engines

International Lease
Finance Corporation***

ESN 575544 and 575545
Airbus A319-100

MSN 2126

Two CFM International,
Model CFM56-5B6/P
Engines

Calloipe Limited (Lessor)
Sierra Leasing Limited
(Owner)***

ESN 575741 and 575742
Airbus A319-100

MSN 3790

Two CF International,
Model CFM 56-5B6/3
Engines
ESN 699219 and 699220

Airbus A319-100

MSN 4275

Two CF International,
Model CFM 56-5B6/3
Engines
ESN 699855 and 699857

*
**
***

Whitney Ireland Leasing
Limited (Lessor) Wells
Fargo Bank Northwest
N.A. (Owner)***
Whitney Ireland Leasing
Limited (Lessor) Wells
Fargo Bank Northwest
N.A. (Owner)***

Subject to Wells Fargo Bank Northwest, National Association Motion.
Subject to GE Capital Aviation Services Motion.
Subject to International Lease Finance Corporation Motion.

Error! No property name supplied.

